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EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DEREK WASKUL, by his guardian, Cynthia Waskul;

CORY SCHNEIDER, by his guardians, Martha and Wendy Schneider;
KEVIN WIESNER, by his guardian, Kerry Kafafian;

ROGER ERLANDSON, by his guardian, Maureen Forrest;

LINDSAY TRABUE, by her guardian, Kristin Kill;

HANNAH ERNST, by her guardians, Susan and Robert Ernst;

and WASHTENAW ASSOCIATION FOR COMMUNITY ADVOCACY,

Plaintiffs, No. 2:16-cv-10936-AJT-EAS
V. Hon. Arthur J. Tarnow
Hon. Elizabeth A. Stafford

WASHTENAW COUNTY COMMUNITY
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This First Amended and Supplemental Complaint is identical to the document an-
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Plaintiffs allege:
PRELIMINARY STATEMENT

1. This 1s an action to restore services and supports Defendants are obli-
gated to provide to the individual Plaintiffs and those similarly situat-
ed to enable them to avoid institutionalization.

2. Plaintiffs are (a) six severely developmentally-disabled adults receiv-
ing medically necessary Community Living Support (CLS) services
through Washtenaw County Community Mental Health (WCCMH),
which allow them to avoid institutionalization, and (b) the Washtenaw
Association for Community Advocacy (WACA), a non-profit organi-
zation that, among other things, advocates for persons with develop-
mental disabilities and their families in order to help them obtain and
maintain services.

3. Prior to May 2015, Plaintiffs and the members of WACA received
medically necessary CLS services and supports in accordance with
their individual plans of service (IPOSs), pursuant to budgets that
properly provided for the cost of obtaining those services and sup-
ports.

4. In May 2015, however, Defendants changed the budgeting methodol-

ogy and improperly imposed top-down caps on the amounts that
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Plaintiffs could pay for their medically necessary services and sup-
ports. Instead of determining what services and supports were neces-
sary and budgeting for them, Defendants now imposed an artificial
cap on a medically irrelevant “rate” that they used for their own inter-
nal accounting and statistical reporting purposes, and they required all
aspects of Plaintiffs’ budgets to be included within that single “rate.”

5. Defendants effected this change simply to save money, without regard
for the impact on those they were duty-bound to serve and without
providing proper notice or a truthful description of what it was they
were doing.

6. As a result of the budgeting change, Plaintiffs have faced severe cut-
backs in services and are at risk of institutionalization.

7. Plaintiffs bring this action pursuant to 42 U.S.C. § 1983, 42 U.S.C.
§ 12133, and 29 U.S.C. § 794a based on violations of their rights ex-
pressly conferred by the Social Security Act, the Americans with Dis-
abilities Act, the Rehabilitation Act, and the United States Constitu-
tion. Plaintiffs bring additional state claims pursuant to Michigan's
Mental Health Code and as third-party beneficiaries of the contract
whereby Defendant Michigan Department of Health and Human Ser-

vices (MDHHS) delegated certain implementation of the Medicaid
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program at issue to Defendant Community Mental Health Partnership
of Southeast Michigan (CMHPSM)).
JURISDICTION AND VENUE

8. This Court has jurisdiction over Plaintiffs' federal and constitutional
claims under 28 U.S.C. § 1331.

9. This Court has supplemental jurisdiction over Plaintiffs’ state law
claims under 28 U.S.C. § 1367(a).

10. Venue in the Eastern District is proper because Plaintiffs reside in
Washtenaw County, Michigan, and because all the events complained
of herein occurred in Washtenaw County, Michigan. Washtenaw
County is in the Eastern District of Michigan.

PARTIES

11.  Individual plaintiffs, Derek Waskul (guardian Cynthia Waskul), Cory
Schneider (guardians Martha Schneider and Wendy Schneider), Kevin
Wiesner (guardian Kerry Kafafian), Roger Erlandson (guardian
Maureen Forrest), Lindsay Trabue (guardian Kristin Kill), and Han-
nah Ernst (guardians Susan and Robert Ernst) are residents of
Washtenaw County, Michigan and Medicaid recipients. All are partic-

ipants in the CLS program offered under Michigan’s Medicaid Habili-
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tation Supports Waiver (HSW) and administered by WCCMH and its
predecessor, the Washtenaw Community Health Organization.

12.  Guardians for the individual Plaintiffs are suing on Plaintiffs’ behalf
pursuant to Fed. R. Civ. P. 17(c)(1)(A).

13.  WACA brings this action on behalf of its members who have been di-
rectly affected by Defendants’ unlawful policies and practices.

14. Defendant WCCMH is a community mental health authority created
pursuant to MCL 330.1205. It provides mental health services to
Washtenaw County adults with a severe and persistent mental illness,
children with a severe emotional disturbance, and individuals with a
developmental disability.

15.  Trish Cortes is the Director of WCCMH and is being sued in her offi-
cial capacity.

16. Robert Gordon is the Director of Michigan’s Department of Health
and Human Services (MDHHS, or the Department) and is being sued
in his official capacity. Mr. Gordon is the successor in office to Nick
Lyon and is substituted pursuant to Fed.R.Civ.P. 25(d). The Depart-
ment itself is also made a defendant herein, but solely on Count VI.

17.  The Department is the single state agency responsible for administer-

ing Medicaid in Michigan. 42 U.S.C. § 1396a(a)(5).
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18.  Jane Terwilliger is the Executive Director of the Community Mental
Health Partnership of Southeast Michigan (CMHPSM) and is being
sued 1n her official capacity.

19. The CMHPSM is a specialty prepaid inpatient health plan (PIHP) and
is considered a Medicaid managed care organization under MCL
400.109f.

20. Medicaid managed care organizations are responsible for making
medical assistance available and accessible to Medicaid beneficiaries
within their region. 42 U.S.C. § 1396b(m).

FACTS

A. The Medicaid Program and the Habilitation Supports Waiver

21. The Medicaid program is jointly funded and administered by the state
and federal governments under Title XIX of the Social Security Act.

22.  The Medicaid program provides medical assistance for certain low in-
come children, families, pregnant women, disabled adults, and elderly
people.

23. The Medicaid Act creates a ‘“cooperative federal-state program”
through which states that elect to participate receive federal financial
assistance to pay for the medical treatment of specific groups of needy

individuals.
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24.  Michigan must operate its Medicaid program in compliance with fed-
eral Medicaid statutes and regulations and other federal laws, includ-
ing the Americans with Disabilities Act and the Rehabilitation Act.

25. To receive federal funding, states, including Michigan, are required
first to formulate a plan that meets federal requirements.

26. Michigan must submit its plan to the federal Centers for Medicare and
Medicaid Services (CMS), specifying how the Medicaid program will
be administered in the State. This is called the State Plan. 42 U.S.C.
§ 1396a(a). The State Plan contains and describes the nature and
scope of the State’s Medicaid program. 42 C.F.R. § 430.10.

27. Federal law requires that each State Plan “provide for the establish-
ment or designation of a single State agency to administer or to super-
vise the administration of” the Plan. 42 U.S.C. § 1396a(a)(5); see 42
C.F.R. § 431.10(b)(1). In Michigan, as alleged above, MDHHS is that
“single state agency,” and Defendant Gordon is its administrator.

28.  The designated agency may not delegate to others its “authority to su-
pervise the plan or to develop or issue policies, rules, and regulations
or program matter.” 42 C.F.R. § 431.10(e).

29. The State must ensure, through its contracts, that each MCO (Man-

aged Care Organization), PIHP (Prepaid Inpatient Health Plan), and

10
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PAHP (Prepaid Ambulatory Health Plan) oversees and is accountable
for any functions and responsibilities that it delegates to any subcon-
tractor. 42 C.F.R. § 438.230. As alleged below, MDHHS, through De-
fendant Gordon, has implemented this obligation in its contract with
Defendant CMHPSM but has failed to ensure Defendant CMHPSM’s
compliance with that contract.

30. A state’s plan must provide coverage to seven designated classes of
needy individuals, termed “categorically needy,” for at least seven
specific kinds of medical care or services. See 42 U.S.C.
§§ 1396a(a)(10)(A)(1), 1396d(a).

31. A state may, if it chooses, extend this coverage to other designated
populations, termed “medically needy.” See 42 U.S.C.
§ 1396a(a)(10)(C).

32.  Additionally, the state may choose to expand the care and services
available under its plan beyond the seven mandated categories. See id.
§§ 1396a(a)(10)(A), 1396d(a) (defining “medical assistance” by enu-
merating twenty-eight types of care and services).

33. CMS grants waivers to “permit states to offer, under a waiver of statu-

tory requirements, an array of home and community-based services

11
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that an individual needs to avoid institutionalization.” 42 C.F.R.
§ 441.300.

34.  Michigan’s State Plan includes the provision of home and communi-
ty-based services to approved Medicaid beneficiaries under a waiver,
“granted under 42 C.F.R. Part 441, subpart G,” who would otherwise
require services in an institution. Attachment 2.2-A to the Michigan
State Plan. This waiver is called the Habilitation Supports Waiver
(HSW) in Michigan.

35.  Michigan elected, applied, and was approved to receive funding under
the HSW to furnish waiver services to assist individuals with devel-
opmental disabilities with activities of daily living necessary to permit
them to live in their own home or rental unit in a community-
supported living arrangement setting.

36. Waivers granted pursuant to 42 U.S.C. § 1396n(c) allow the state to
include as “medical assistance” under such plan “payment for part or
all of the cost of home or community-based services (other than room
and board) approved by the Secretary which are provided pursuant to
a written plan of care to individuals with respect to whom there has
been a determination that but for the provision of such services the in-

dividuals would require the level of care provided in a hospital or a

12
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nursing facility or intermediate care facility for the mentally retarded
the cost of which could be reimbursed under the State plan.” 42
U.S.C. § 1396n(c).

37.  Under such a waiver, the state may forgo compliance with statewide,
comparability, and certain community income and resource rules, but
must otherwise comply with all other federal Medicaid requirements.
See 42 U.S.C. § 1396n(c)(3).

38.  Federal law lists the type of services which may be offered under
Michigan’s HSW waiver. 42 U.S.C. § 1396u; see also 42 C.F.R.
§ 440.180.

39. Michigan elected to make all Medicaid home and community-based
living arrangement services under 42 U.S.C. § 1396u and 42 C.F.R.
§ 440.180 available to individuals on the HSW. See MCL § 400.109c¢.

40. The federal statute defines “community supported living arrangement
services” as assistance to developmentally disabled individuals in ac-
tivities of daily living necessary to permit them to live in their own
home or apartment, in a community supported living arrangement set-
ting. 42 U.S.C. § 1396u. It also includes personal assistance and “sup-
port services necessary to aid an individual to participate in communi-

ty activities.” Id. § 1396u(a)(7).

13
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41. Michigan has included within its HSW services “Community Living
Supports” (CLS), which “facilitate an individual’s independence,

29

productivity, and promote inclusion and participation.” Michigan
Medicaid Provider Manual (MPM) § 15.1.

42.  An individual receives services under the HSW when, “if not for the
availability of the home and community-based services, [he or she
would] require the level of care provided in an intermediate care facil-
ity for the mentally retarded (ICF/MR).” HSW Eligibility Certifica-
tion, available at http://www.michigan.gov/documents/mdhhs/MI
Choice Waiver 1915-b 537092 7.pdf. In other words, but for the
provision of CLS services, eligible individuals would require the level
of care provided in an institution.

43.  MDHHS contracts with CMHPSM, a PIHP and a Medicaid managed
care organization, to provide or arrange for services for enrollees in its
region. See 42 U.S.C. § 1396u-2(a)(1)(B); MCL 400.109f.

44. CMHPSM, in turn, contracts with WCCMH, an organization statutori-
ly required to provide and arrange for mental health services to indi-

viduals with developmental disabilities in Washtenaw County, to pro-

vide or arrange services for Medicaid enrollees.

14
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45. CMHPSM, as a Medicaid managed care organization, is responsible
for "providing defined inpatient services, outpatient hospital services,
physician services, other specified Medicaid state plan services, and
additional services approved by the centers for Medicare and Medi-
caid services under section 1915(b)(3) of title XIX of the social secu-
rity act, 42 U.S.C. § 1396n." MCL 400.109(2)(A).

46. The relationship between MDHHS, CMHPSM, and WCCMH is rep-
resented in the following graphic published by the University of
Michigan and Blue Cross Blue Shield of Michigan’s Center for

Healthcare Research & Transformation:!

' The Michigan Department of Community Health is now part of MDHHS.

15
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Washtenaw

Michigan Department of
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Community Health

State Local
General Funds
Funds

State/Federal
Substance Abuse
Funds

Medicaid

PIHPs (10 total) + CAs

NorthCare Network,

Northern Michigan Regional Entity,
Lakeshore Regional Partners,

Southwest Michigan Behavioral Health,
Mid-State Health Network,

CMH Partnership of Southeast Michigan,
Detroit Wayne Mental Health Authority,
Oakland County CMH Authority,
Macomb County Mental Health Services,
Region 10

State/Federal
Substance Abuse
Funds

Medicaid

PIHP = Prepaid Inpatient Health Plans
CMH = Community Mental Health Services Programs
CA = Substance Abuse Coordinating Agencies

47. Michigan has a long history of authorizing CLS services under the
HSW (the provision authorizing the HSW was first added to the So-
cial Security Act in 1981), which are seen as a humane and cost-
effective alternative to institutionalization.

B. Right to Self-Determination Under the Habilitation Supports Waiver

48. The core of the CLS program is the participant’s right to self-
determination. Exhibit A, HSW, Appendix E-2. This means both that

the participant structures his or her own plan of service according to

16
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medical need and that the participant has a significant degree of flexi-
bility in implementing the plan.

49. States decide whether to allow participant-directed services. If so, the
state must complete Appendix E of the HSW and specify which as-
pects of the services are participant-directed. See CMS Instructions,
Technical Guide, and Review Criteria, page 213 et seq.

50. Michigan has elected to allow participant-directed services in connec-
tion with the HSW. Participant direction fosters the overall goals of
HSW services, which are to preserve the independence of the client,
avoid institutionalization, and assist in the integration of the client into
the community. Participant direction also assists in setting up realistic
costing to achieve this, avoiding arbitrary limits that will defeat these
purposes.

51. In accordance with 42 C.F.R. §441.301(b)(1)(i), a participant-
centered service plan of care, known in Michigan as an Individual
Plan of Service (IPOS), is developed for each participant employing
the person-centered planning procedures specified in Appendix D of
the HSW.

52.  Central to developing a client’s IPOS is identification of the services

and supports that are medically necessary for that client.

17



Case 2:16-cv-10936-AJT-EAS ECF No. 146 filed 02/11/19 PagelD.3713 Page 18 of 113

53.  Medical necessity criteria is defined in Michigan’s Medicaid Provider
Manual as supports, services, and treatment “intended to treat, amelio-
rate, diminish or stabilize the symptoms of mental illness, develop-
mental disability, or substance use disorder.” MPM § 2.5.A.

54. Medical necessity criteria also includes supports, services, and treat-
ment “designed to assist the beneficiary to attain or maintain a suffi-
cient level of functioning in order to achieve his goals of community
inclusion and participation, independence, recovery, or productivity.”
ld.

55. The determination of a medically necessary support, service, or treat-
ment must be based on information provided by the beneficiary and/or
his family and clinical information from the beneficiary’s primary
care physician or other qualified health care professionals who have
evaluated the beneficiary. MPM § 2.5.B. It must be “[s]ufficient in
amount, scope, and duration ... to reasonably achieve its purpose,”
and it must be “[d]Jocumented in the individual plan of service.” /d.

56. The IPOS thus embodies the medical necessity determination as to
each individual participant.

57. The IPOS is implemented through a budget that is developed with the

participant using the person-centered planning process. The IPOS and

18
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its implementing budget are interdependent and developed in conjunc-
tion with one another. Only after the participant’s medical needs have
been determined can the plan of service be budgeted. HSW Appendix
E-2(b)(i1).

58.  “An individual budget includes the expected or estimated costs of a
concrete approach of obtaining the mental health services and sup-
ports included in the [IPOS]” (Self Determination Guideline II.C.).

59.  “The amount of the individual budget is determined by costing out the
services and supports in the IPOS, after a IPOS that meets the partici-
pant’s needs and goals has been developed. In the IPOS, each service
or support is identified in amount, scope and duration (such as hours
per week or month). The individual budget should be developed for a
reasonable period of time that allows the participant to exercise flexi-
bility (usually one year).” HSW Appendix E-2(b)(ii) (emphasis add-
ed).

60. As set forth in the Behavioral Health chapter of the Michigan Medi-
caid Provider Manual (MPM), services cannot be denied “based solely
on preset cost limits on the amount, scope, and duration of services.”
MPM § 2.5.C., pg. 14. “Instead, determination of the need for services

shall be conducted on an individualized basis.” Id.

19
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61. These provisions of the Michigan Manual implement the requirement
of the Social Security Act and federal regulations that “lack of ade-
quate funds from local sources will not result in lowering the amount,
duration, scope, or quality of care and services available under the
plan.” 42 U.S.C. § 1396a(a)(2); 42 C.F.R. § 433.53(c)(2).

62. Also, in accordance with 42 C.F.R. § 431.51, a participant may select
any willing and qualified provider to furnish waiver services included
in the service plan. The participant (most often his or her guardian) se-
lects and hires service providers who fit the participant’s individual
needs, assuming the role of a traditional provider agency. The partici-
pant can hire and fire staff, schedule staff, and “determine staff wages
and benefits subject to State limits.” HSW, Appendix E-2(a)(i1).

63. There are no state limits for staff wages under the HSW.

64. In the HSW application, the state has the option to check this box:
“There 1s a limit on the maximum dollar amount of waiver services
authorized for each specific participant.” Michigan’s application pro-
vides: “Not applicable- The State does not impose a limit on the
amount of waiver services...” HSW Appendix C-4(a). This is in ac-

cordance with state policy, which prohibits services from being denied

20
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based “solely on preset limits of the cost, amount, scope, and duration
of services.” MPM § 2.5.C., pg. 14.

65. Michigan specifically gives participants the right to reallocate funds
among services included in the budget, as well as to determine the
amount paid for services. HSW, Appendix E-2(b)(1).

66. “Both the participant and the PIHP must agree to the amounts in the
individual budget before it is authorized for use by the participant.
This agreement is based not only on the amount, scope and duration
of the services and supports in the IPOS, but also on the type of ar-
rangements that the participant is using to obtain the services and sup-
ports. Those arrangements are also determined primarily through the
PCP [person-centered planning] process.” HSW Appendix E-2(b)(ii);
see also 42 C.F.R. § 441.301(¢c)(2)(ix).

67. The participant must have the authority through the person-centered
planning process to budget for services that fall within the amount,
scope, and duration of his or her IPOS.

68. Finally, “[t]he mental health agency (PIHP or designee) must provide
the participant with information on how to request a Medicaid Fair
Hearing when the participant’s Medicaid-funded services are changed,

reduced or terminated as a result of a reduction in the individual

21
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budget or denial of the budget adjustment.” HSW Appendix E-
2(b)(iv). This requirement is also found in the Medicaid Act and its
implementing regulations. 42 U.S.C. § 1396a(a)(3); 42 C.F.R.
§ 431.205.

C. Financing the HSW in Michigan

69. Financing for the Habilitation Supports Waiver in Michigan is effect-
ed through managed care/capitation procedures. The central character-
istic of those procedures is that the State and its Medicaid agencies are
not reimbursed on a fee-for-services basis by the federal government
for services provided under the Waiver. Instead, reimbursement oc-
curs on a “capitation” basis, under which the relevant operating unit
receives a fixed amount for each person enrolled in the program, re-
gardless of how much (or how little) in the way of services the operat-
ing unit actually provides to that person.

70. In this case, the relevant operating unit is the PIHP — which, as al-
leged in more detail below, was originally the Washtenaw Community
Health Organization (WCHO) and then became Defendant CMHPSM.
As the acronym PIHP indicates, these were prepaid health plans. The
word “prepaid” refers to funding on a capitation basis: the PIHP re-

ceives payment in advance of the same fixed amount for each enrolled
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client, regardless (to repeat) of the amount of services any given client
ends up needing.

71.  On the expenditure side, the PIHP uses the aggregate of the capitation
funds it has received to pay for the services it provides.

72.  There is no direct relationship between funding and expenditures. Nei-
ther the amount of services provided to any one client nor the cost of
providing those services bears any relation to the capitation amount
the PIHP received for enrolling that client.

73.  Accordingly, with respect to their HSW operations, PIHPs are not
pass-through entities, in which some other entity bears the risk that
needed services during the course of a year will exceed the expected
amount. Rather, they use their own funds, received through the capita-
tion process, to pay for whatever services turn out to be required.
PIHPs are thus risk-bearing entities exactly like insurance companies,

74.  Also exactly like insurance companies, PIHPs can make money or
lose money depending on whether the “premiums” (here, the capita-
tion payments) are, in the aggregate, greater or less than the “losses”
(payments for needed services).

75. Because they are risk-bearing entities that can in fact lose money,

PIHPs have a financial incentive to provide as little in the way of ser-
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vices as they can. The Medicaid statute and regulations and the Mich-
igan Habilitation Waiver recognize this incentive and contain specific
provisions to prevent PIHPs’ financial incentives from operating to
the detriment of their clients, specifically including the beneficiary
protection, service, and quality assurance provisions of 42 U.S.C.
§ 1396u-2(b), (c), and the MPM provision, cited above, that services
cannot be denied based on preset cost limits on the amount, scope, and
duration of services.

D. WCHO’s Reformation and Budget Crisis

76.  Prior to 2014, WCHO was the PIHP for Washtenaw County, as well
as for three other counties — Lenawee, Livingston, and Monroe.

77.  Until about December 10, 2013, Defendant CMHPSM was simply a
coordinating organization for the four counties that were served by
WCHO as PIHP.

78.  During this timeframe, WCHO was also a Community Mental Health
Service Provider (CMHSP), although it mostly contracted with Com-
munity Support and Treatment Services (CSTS) to provide those ser-
vices. Until 2002, CSTS had been called Washtenaw County Com-

munity Mental Health (WCCMH).
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79.  One of the services CSTS provided was to oversee the development of
participants’ IPOSs and associated budgets. Once the budget was de-
veloped, it was managed and implemented for the participants by a
fiscal intermediary.

a. The use of a fiscal intermediary allows participants to employ their
own staff directly without having to manage administrative details
such as payroll, taxes, and W2s, which are handled by the fiscal in-
termediary.

b. The fiscal intermediary for the majority of Plaintiffs is the Com-
munity Living Network (CLN), which operates under the d/b/a of
Community Alliance of Southeastern Michigan. Other plaintiffs
use GI Independence.

80. In 2013, the State of Michigan issued new regulations that a CMHSP
could not also be a PIHP — that is, that an entity providing direct
mental health services to the community (a CMHSP) could not also be
the prepaid inpatient health plan that received Medicaid capitation
funding. Since WCHO was both, organizational changes became nec-
essary.

81. As of approximately December 10, 2013 (the date of Defendant

CMHPSM’s “enumeration” in the National Provider Index operated
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by CMS), Defendant CMHPSM, which had up to that point been
merely an umbrella coordinating organization for the mental health
services of the four counties including Washtenaw, started the process
of becoming an operating PIHP. The goal was to move WCHO’s
PIHP operations to CMHPSM and have WCHO continue simply as a
service provider.

82.  As of January 2014, WCHO’s PIHP operations and staff were transi-
tioned to CMHPSM.

83.  There was never more than one actual operating PIHP for Washtenaw
and its three sister counties. Before January 2014, the PIHP was
WCHO; thereafter, it was CMHPSM.

84. In summer 2014, WCHO informed Washtenaw County that it was
facing a shortfall of several million dollars.

85. A Behavioral Health Task Force issued a report in February 2015, in
which it recommended dissolving WCHO and creating a new Com-
munity Mental Health Agency. Exhibit B, Behavioral Health Task
Force, Final Report.

86. The Behavioral Health Task Force also specifically recommended tar-
geting Community Living Support services in order to reduce the def-

icit. Exhibit B.
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87.  In October 2015, WCHO was dissolved and CSTS changed its name
back to WCCMH, the defendant in the present case.

88. CSTS and WCCMH are and always have been the same organization,
having merely gone through a name change in 2002 and a reversal of
that name change in 2015.

89. CSTS/WCCMH was and always has been the party responsible for
servicing the Medicaid contract for the waiver services at issue in this
action. It has at all times operated as a contractor to the PIHP, either
directly (before 2014 and after October 2015) or as a subcontractor to
WCHO when WCHO was a CMHSP but no longer the PIHP.

90. There was no cessation of operations as WCHO dissolved and CSTS
changed its name back to WCCMH. As WCHO dissolved and
WCCMH became the county mental health agency, the same service
population continued to receive the same services from the same ser-
vice provider in the same geographic area with no interruption.

91. In general terms, service personnel in the WCHO/CSTS operation re-
mained at CSTS as it changed its name to WCCMH, whereas person-

nel on the PIHP side of the operation moved to CMHPSM.
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92. Because the operative events alleged in Sections E and F below over-
lapped with these transitions, keeping track of the players can become
difficult, and the following timeline is thus provided for convenience:

Time Period Who Was Doing What

December 2013 and earlier * WCHO was the PIHP for
Washtenaw County (and Living-
ston, Lenawee, and Monroe Coun-
ties). It received Medicaid capita-
tion funds and disbursed those funds
(and other funds it received) to pay
for mental health services in the
four counties.

* WCHO was also a Community
Mental Health Service Provider, but
it subcontracted most of those func-
tions to CSTS.

* (CSTS was the operating service
provider, under contract to WCHO.
CSTS was the entity that interacted
with self-determination clients and
developed their [IPOSs and budgets.

* CMHPSM was an umbrella coordi-
nating organization for the mental
health operations of the four coun-
ties.
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Time Period Who Was Doing What

January 2014 to October 2015 * WHCO was no longer a PIHP. It
was solely a service provider
(CMHSP), and it continued to sub-
contract most of those functions to
CSTS.

* (CSTS remained the operating ser-
vice provider, under contract to
WCHO. It continued to be the entity
that interacted directly with clients.

* CMHPSM became an operating
PIHP and thus was the entity that
received Medicaid capitation funds
and disbursed those funds to pay for
mental health services in the four-
county area.

October 2015 to present * WCHO is dissolved.

* (CSTS changes its name to
Washtenaw County Community
Mental Health (WCCMH) and con-
tinues as the service provider that
interacts directly with clients on
IPOSs and budgets.

* CMHPSM continues as the PIHP.

E. The April 2015 Letter and the May 2015 Cuts

The Budget Process for CLS Services Participants Prior to May 15, 2015
93.  Prior to May 15, 2015, and from at least April 2012, the IPOS budget
for CLS services participants was built up from the individual service
and support components of the IPOS. The services and supports in-

clude both staff, who assist participants in the activities of daily liv-
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ing, and other items specified in the IPOS, such as transportation and
community activities.

94.  The build-up of the budget started with an hourly pay rate for each of
the paid CLS providers, which was multiplied by the number of hours
specified for that provider (or type of provider) in the IPOS to estab-
lish the services component of the budget.

95. To this services component were added additional line items, such as
workers compensation, staff training, and transportation. The CLS
participant’s final annual CLS budget consisted of the sum of all of
these items, plus the fee of the “fiscal intermediary” that handled pay-
ing staff and monitoring the participant’s ongoing usage of services.

96. Thus, Plaintiff Waskul’s budget for the period March 16, 2015 to
March 11, 2016, which was approved by WCHO on March 16, 2015
(Exhibit C) was for a total of $29,182.56 and was derived as follows:
a. 32.5 weekly hours (1690 annual hours) of CLS personnel, at

$13.88 per hour, for a total of $23,457.20 in “Personnel Hours,”
plus
b. 74 annual hours of Staff Training, at $13.88, for a total of

$1,027,32, making
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c. a “Direct Care Costs to be paid by WCHO” subtotal of $24,482.32,
to which were added
d. “Community Supports” of $3,498.24, consisting of
i. Transportation of $175/month, or $2,100 for the year, and
1. Workers compensation expense for two staff members of
$398.16 for the year, and
iii. “Community Participation” expenses of $60/month, and
iv. $280.08 for an Annual Recreation Pass, making
e. a “Subtotal WCHO Obligation” of $27,982.56, to which was added
f. the Fiscal Intermediary Administrative Fee of $100/month, or
$1,200 for the year, making, finally,
g. “Total Costs” for the 360-day budget period of $29,182.56.

97. For its own statistical reporting purposes, WCHO then separated this
amount into two components, reporting the $27,982.56 “WCHO Ob-
ligation” under code H2015 (Comprehensive Community Support
Services, per 15 minutes) of the Healthcare Common Procedure Cod-
ing System (HCPCS) and the Fiscal Intermediary fee under code
T2025 (Waiver services, not otherwise specified). It also divided the

WCHO obligation by 6,760, the number of 15-minute segments in the
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1690-hour annual CLS personnel authorization, to obtain a “15 Mi-
nute H2015 Variable Rate” of $4.14 (i.e., $16.56 per hour).

98. None of the calculations described in the preceding paragraph, how-
ever, affected either Plaintiff Waskul or the amounts the fiscal inter-
mediary paid out on his behalf — for CLS personnel, for transporta-
tion, for the recreation pass, or for anything else.

99. Nor did WCHO’s coding affect the amounts CMHPSM received as
reimbursement from State or Federal Medicaid funds on account of
services and supports supplied to Plaintiff Waskul, because WCHO
received no such reimbursement. CMHPSM was a PIHP: it had al-
ready been paid to provide these services and supports by receiving its
fixed capitation amount when it reported Plaintiff Waskul as an enrol-
lee.

100. The only relevance of WCHO’s statistical coding for Medicaid reim-
bursement purposes was that CMHPSM’s 2015 expenses would be
included in its actuarial calculations to support its 2016 capitation rate
(and/or future rates). That 1s, if CMHPSM spent more than it had an-
ticipated on H2015 services in 2015, it could — like any insurance
company — ask for a (prospective) rate increase for the following

year. None of that, however, affected either the services WCHO on
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behalf of CMHPSM had agreed were medically necessary in Plaintiff
Waskul’s 2015 IPOS or the amounts CMHPSM had agreed to pay —
in 2015, from its own funds, obtained from its aggregate 2015 capita-
tion payments — in the budget CMHPSM (through its contracting
service provider) and Plaintiff Waskul jointly developed from the
IPOS.

101. Prior to January 2014, WCHO was itself the funding PIHP. Thereaf-
ter, the funding PIHP became CHMPSM, with first WCHO and then
WCCMH administering the CLS program in Washtenaw County on
CHMPSM’s behalf. Both before and after January 2014, it remained
true that (a) the PIHP (now CHMPSM) paid for CLS services out of
its own aggregate capitation funds, and (b) the coding of payments
was solely for the purpose of the PIHP’s statistical reporting for its fu-
ture ratemaking purposes.

102. Prior to May 15, 2015, all plaintiffs’ budgeting processes were sub-
stantially as described above with respect to Plaintiff Waskul. There
were, of course, individual variations in amounts of services and sup-
port received, but in all cases the service component of the budget was
built up by applying an agreed rate (hourly in most cases; per diem in

the case of recipients receiving 24/7 care (like Plaintiff Schneider)) to
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the amount of services provided for in the IPOS, and then adding
amounts for other services and supports such as staff training, workers
compensation, and transportation.

103. There were likewise minor variations as among the individual plain-
tiffs in the PIHP’s statistical reporting as to them — per diem services
were reported under HCPCS code H0043 instead of H2015, for ex-
ample — but in each instance the budgeted services were provided by
the PIHP from its own capitation funds, and the statistical reporting
was solely for future ratemaking purposes.

The April 2015 Letter and the Inversion of the Budget Process

104. All this changed dramatically — and very much for the worse — on
April 9, 2015. On that date WCHO sent a letter to all participants re-
ceiving CLS services, stating that what the letter called “our Commu-
nity Living Support (CLS) rate” would be “reduc[ed]” to $13.88 per
hour, effective May 15, 2015. Exhibit D, Letter to CLS Participants
from Sally Amos O’Neal. The letter further stated that “[t]he new rate

. includes worker’s compensation, transportation, community par-
ticipation, taxes, and training.” It then claimed, contradictorily, that
“[w]hile this is not a reduction in your current level of services, it may

reduce the amount you can pay your staff.” Id.
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105. What the letter described as WCHO’s “CLS rate,” however, was not a
rate to be paid to providers at all but a pure artifact of WCHO’s statis-
tical reporting. Previously, the rate reported by WCHO under code
H2015 (or HO043 for per diem participants) could vary from partici-
pant to participant, depending on the level of non-staff services re-
quired by that participant’s IPOS. If, for example, Plaintiff Waskul
had not required a town recreation pass, at an annual cost of $280, the
amount WCHO would have reported under code H2015 as to him
would have decreased slightly, from $4.14 per 15-minute segment to
$4.10. Nothing else — including the amounts he paid his staff —
would have changed.

106. Now, however, the entire budgetary process was reversed. Instead of
costing out necessary services and supports and then reporting the re-
sults for statistical purposes, WCHO now required that participants
start with a fixed H2015 rate of $13.88 per hour ($3.47 per 15-minute
segment) and work backwards to an amount that could be paid for
staff by subtracting out the cost of all the non-staff services and sup-

ports.
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107. WCHO’s change in the budgeting process was continued by WCCMH
on WCHO’s dissolution in October 2015. The change continues to
this day and, unless enjoined, will continue in the future.

108. The change in budgeting violates the requirement of HSW Appendix
E-2(b)(i1) that “[t]he amount of the individual budget is determined by
costing out the services and supports in the [POS.”

109. As a result of WCHO’s illicit change in budgeting procedure, partici-
pants’ IPOS budgets were instantly and drastically reduced. To con-
tinue with the example of Plaintiff Waskul, the new, uniform $3.47
H2015 rate was a 16.2% reduction from the previous $4.14 WCHO
had been reporting statistically in his case. That meant that, if nothing
else changed in his budget for non-staff services and supports, the
amount he could pay his staff would be reduced by 18.5%. In fact,
WCHO made other changes at the same time — such as taking the
fiscal intermediary fee out of the H2015 amount even though it was
reported separately for statistical purposes — so that the amount
Plaintiff Waskul could pay staff went from $13.88 per hour to $9.63.

110. Each of the other named plaintiffs (except, as alleged below, Plaintiff
Trabue, who was at that time under the age of 18 and thus not a CLS

participant) suffered similar reductions.
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111. Numerous members of WACA have suffered similar reductions.

112. Rather than developing an individual plan and then budgeting for it,
participants were now forced to fit their plans within a budget that was
capped at a specific rate times the number of staff hours in the IPOS,
regardless of the extent of non-staff services and supports provided for
in the IPOS and regardless of the actual rates that WCHO had previ-
ously approved paying individual staffers. For all participants for
whom WCHO had been reporting an H2015 rate of more than $13.88
before May 15, 2015, the amount that could be paid for services was
reduced, and the rate that could be paid to CLS staff was likewise re-
duced from the amounts previously authorized.

113. Moreover, participants’ budgets were effectively capped, because
budgeting for additional medically necessary services, such as addi-
tional community activities, would further reduce the CLS providers’
pay, making it difficult to find and maintain paid CLS providers at
such a low rate. Adding money for a line item like transportation must
now come out of some other part of the budget, usually the provider

hourly rate.
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114. Ms. Amos O’Neal acknowledged in her April 2015 letter that the
change would (she said “may”) reduce the amount that participants
could pay staff.

115. Each paid staff person of each of the named plaintiffs in this action
was approved by WCHO to be a CLS provider. So, too, were many
paid staff persons of the members of WACA.

116. The amounts those approved staff members were being paid were set
forth in the participants’ budgets, which WCHO had likewise ap-
proved.

117. At no point in connection with the April 2015 letter did WCHO, either
directly or through its contractor, CSTS/WCCMH, determine that the-
se approved staff personnel should no longer be approved.

Comparison Between What WCHO Did and What the State Had Told the
Federal Government It Would Do

118. In 2010, when it obtained its most recent Habilitation Supports Waiv-
er, the State of Michigan told the federal government what it expected
to pay for CLS services during the course of the waiver. (The HSW
expired at the end of 2014, but it has been extended since that time by

a succession of 90-day extensions.)
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119. The $3.47 “CLS rate” imposed by WCHO in the April 2015 letter is
significantly less than the average rates the State had told the federal
government it expected to pay.

120. Thus, when Michigan applied for the HSW in 2010, it told the federal
government that it expected that the average CLS rates (per 15-minute
segment) it would pay in the course of the five years (2010-2014) of
the HSW would be:

Waiver Year Average CLS Rate

2010 $4.20
2011 $4.38
2012 $4.57
2013 $4.77
2014 $4.98

121. Accordingly, when WCHO arbitrarily imposed a $3.47 cap on “CLS
rates” in the April 2015 letter, it was setting a rate 17.4% lower than
the lowest average rate the State had told the federal government it
expected to pay, and fully 31.3% lower than the rate the State had said
it expected to pay in 2014, the then-most-recent year of the Habilita-
tion Supports Waiver.

122. This effort of the WCHO bureaucrats to balance their budget on the
backs of those they were duty-bound to serve is all the more disgrace-

ful when one considers that Washtenaw County is a high-cost county
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relative to most of the rest of the State of Michigan (indeed, in most
years it is the highest cost county in the State), so that one would ex-
pect the cost of services and supports in Washtenaw to be higher than
the statewide average, not lower.

Failure To Provide Adequate Notice

123. The April 2015 letter from Ms. Amos O’Neal failed to give notice to
participants of their right to request a Medicaid fair hearing. The April
2015 letter did not give any reason for the intended action or cite any
specific regulation supporting the action. The April 2015 letter was
not based on medical necessity criteria, and did not provide an expla-
nation of the circumstances under which benefits would be maintained
should a hearing be requested.

WCCMH'’s “Double Counting” Explanation

124. Subsequent to the commencement of this action, WCCMH has assert-
ed that the budgeting change was necessary to avoid “double billing,”
and that the manner in which budgets were being calculated prior to
May 2015 was tantamount to Medicaid fraud.

125. Those assertions are not correct.
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126. WCCMH has asserted that, from 2008 to 2012, WCHO’s CLS rates
were calculated on an “all inclusive” basis (i.e., on a basis that includ-
ed transportation and other non-staff services).

127. Even if that assertion is true, and even if the 2008 memorandum that
WCCMH says implemented the practice survived the subsequent rep-
resentation by the State of Michigan to CMS in Appendix E-2(b)(ii)
of the 2010 HSW Application as to the manner in which budgets
would be costed out, WCHO made the affirmative choice in 2012 to
go to the build-up budgeting method described herein, specifically
telling CLS participants that it was doing so in order to increase the
services and supports available to them. See Exhibit E.

128. WCHO’s decision to increase services and supports was within its
powers as a PIHP to make and affected only WCHO’s expenditure of
its own capitation funds.

129. There was no “double counting.” Both before and after the 2012
budgeting change, the CLS rates WCHO reported under line H2015
would properly have included additional expenses, services, and sup-
ports such as workers compensation, transportation, and the like. Even

assuming WCCMH’s current description of the pre-2012 process is

41



Case 2:16-cv-10936-AJT-EAS ECF No. 146 filed 02/11/19 PagelD.3737 Page 42 of 113

correct, the reported rates were simply higher after 2012 than they
were before.

130. Neither the Habilitation Supports Waiver nor any other aspect of
Michigan or Federal Medicaid law requires working backwards from
a single, fixed H20135 statistical reporting rate to participants’ budgets
under this self-determination program.

131. Indeed, as alleged above, the backwards budgeting currently being
imposed by Defendants WCCMH and CMHPSM (and Defendants
Cortes and Terwilliger as their Directors), and being acquiesced in by
Defendant Gordon as director of MDHHS, is expressly contrary to
HSW Appendix E-2(b)(ii).

The Post-May 2015 Process and Its Effect on CLS Participants

132. The effect of the illicit budgeting change in 2015 is illustrated by
Plaintiff Waskul, who is severely autistic. The effect of the April 9,
2015 letter was to immediately reduce the amount he could pay his
providers from approximately $12.00 an hour ($13.88 an hour gross
of employment taxes) to $9.63. The change was implemented by
transmogrifying Waskul’s CLS provider rate into an overall, all-
inclusive CLS reimbursement rate. Previously, items that had been

budgeted separately from the provider rate were used to build up the
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Medicaid reimbursement rate. Now, they all had to be shoehorned into
a single fixed rate.

133. Thus, as alleged above, at the end of the new process, Waskul was
told he could pay at most $9.63 per hour to his providers, the “max
rate for employee wage.” Exhibit C, Waskul Post-May 15, 2015
Budget.

134. This was a reduction of 20% in the amount Waskul could pay for the
care he needed — care that was certified as medically necessary in his
approved IPOS.

135. This budget reduction and new calculation method affected all CLS
participants in Washtenaw County.

F. Post-June 4, 2015 Notice of Hearing Rights

136. MDHHS sent notice to Defendant WCCMH’s predecessor on June 4,
2015, warning it that its decision to reduce CLS participants’ budgets
did not conform to the approved budget authority process in the Ha-
bilitation Supports Waiver application. Exhibit F, Letter from Jeffrey
Wieferich to Sally Amos O’Neal.

137. MDHHS noted that “Medicaid-funded services are changed, reduced,

or terminated as a result of a reduction in the individual budget.” Id.
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138. In response to MDHHS’s letter, Defendant WCCMH’s predecessor
claimed that it was “collaborating with the individual and/or guardian
to review the Individual Plan of Service (IPOS) and the Self Determi-
nation budget. Upon review with all parties, the IPOS will be re-
viewed and signed off on by the individual and/or guardian and the
CMHSP ... Through the completion and signature on the updated
IPOS, each individual and/or guardian will be provided Adequate No-
tice of Rights.” Exhibit G, WCHO Response to MDHHS.

139. Starting in late June 2015, Defendant WCCMH’s predecessor began
reopening participants’ [POS to incorporate the budget reductions.

140. Upon information and belief, contrary to MDHHS’s demand that De-
fendant WCCMH’s predecessor comply with the person-centered
planning process when reopening the IPOS, Defendant WCCMH’s
predecessor often simply had clinical staff call participants and notify
them that their [IPOS would be redone.

141. Upon information and belief, the clinical staff of Defendant
WCCMH’s predecessor usually showed up at participants’ homes
with an IPOS reflecting the reduction already incorporated and asked

them to sign it.
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142.  When Defendant WCCMH’s predecessor incorporated the CLS budg-
et reduction into participants’ IPOS, it provided a notice of hearing
rights with the new IPOS.

143. These later notices of hearing rights described the action taken as “ad-
equate,” and were not negative advance action notices. Exhibit H,
Post-June 4, 2015 Notice of Hearing Rights (for Plaintiff Schneider).

144. These later notices did not cite any statute or policy authorizing the
reduction in services.

145. These notices did not state what was reduced or why.

146. Because these later notices did not acknowledge the reduction in ser-
vices, no reason for the reduction was given in the notices.

147. Upon information and belief, Defendant WCCMH’s predecessor told
participants at the time the hearing notice was provided that the CLS
budget reduction was not appealable and that they should not bother
requesting a hearing.

148. A number of recipients, including Plaintiff Erlandson, did not request
hearings because of these representations.

149. Defendant WCCMH’s predecessor did not even provide these post-
June 4 notices to all recipients. Plaintiffs Erlandson and Ernst did not

receive these notices.
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150. Upon information and belief, the majority of recipients did not receive
even this deficient notice.

151. At two local dispute meetings held in late summer and early fall 2015
(Just about the time WCHO was dissolving and CSTS was changing
its name to WCCMH), Defendant WCCMH continued to argue that
the budget reduction was not an appealable issue. Defendant
WCCMH also argued that the Michigan Administrative Hearing Sys-
tem (MAHS) did not have jurisdiction to hear the named Plaintiffs’
cases.

152. Defendant WCCMH continued to assert that MAHS did not have ju-
risdiction to hear CLS budget reduction appeals through February
2016.

153. Per testimony from Sally Amos O’Neal at the September 20, 2016 ev-
identiary hearing held in this matter, only about 19 of around 170 CLS
participants in Washtenaw County reached administrative hearings by
an appeal based on this later notice of hearing rights.

154. Although Defendant WCCMH also assured MDHHS that it had “re-
versed the CLS rate retroactive to May 15, 2015 pending results of the
Medicaid Fair Hearings Process scheduled for July 1, 2015,” it did not

do so for every individual.
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155. For the few CLS participants who requested a hearing notwithstand-
ing the defective notice, Defendant WCCMH did not immediately re-
store the rate to the pre-May 15, 2015 amount; instead, it sought to
impose a rate of $14.48, which it borrowed from Michigan’s Chil-
dren’s Waiver.

156. Defendants later postured the $14.48 rate as “negotiated.” Upon in-
formation and belief, however, this rate was never “negotiated”; ra-
ther, participants were told they could have the $14.48 rate or the
$13.88 rate.

157. Due to, among other things, differences in the service populations and
waiver structures, the Children’s Waiver rates are not a valid basis of
comparison to rates for HSW CLS services.

158. Both the $14.48 rate and $13.88 rate were inputs to the illicit post-
May 15, 2015 budgeting method, which inappropriately ignores non-
staff services and supports in setting the overall amount available un-
der the budget.

159. Since this lawsuit was filed, Defendants have slightly raised the CLS
rate several times, but all participants’ budgets are still set without any

reference to non-staff services and supports.
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160. The harm to Plaintiffs is irreparable. Plaintiffs have no adequate rem-
edy at law to prevent the continuing wrong and irreparable injury
caused by Defendants' acts.

WCCMH'’s Knowledge of Illegality

161. Due to the WCHO/WCCMH budget crisis, an outside consultant,
Health Management Associates (HMA), was brought in around the
time of the merger to review WCCMH’s budget.

162. In a draft report dated December 17, 2015, HMA wrote: “The Com-
munity Living Supports program area is another with cost metrics that
bear scrutiny. WCCMH leadership has indicated to HMA that they al-
ready have made changes that will reduce costs in this area and that
they will continue to evaluate and explore options for improved cost
effectiveness while maintaining quality. We encourage these continu-
ing efforts.” Exhibit I, HMA Draft Report, page 12.

163. In a letter sent to PIHP executive directors on October 22, 2015,
MDHHS had notified Defendants CMHPSM and WCCMH that the
“changes that will reduce costs” mentioned in the HMA letter were il-
legal. Exhibit J, Letter from Thomas Renwick to PIHP Executive Di-

rectors.
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164. Specifically, MDHHS condemned “PIHPs and/or their provider net-
works [implementing] a practice of using assessments or screening
tools to determine, limit or restrict the amount, scope, or duration of a
service.” Id.

165. The letter states that “it is the person-centered planning process and
medical necessity criteria that determine the amount, scope and dura-
tion of services.” Id.

166. Moreover, MDHHS stated that “it also bears reminding that the PIHP
is obligated to ensure that medically necessary supports, services or
treatments or treatment are sufficient in amount, scope and duration to
reasonably achieve their purpose.” 1d.

167. The “changes that will reduce costs,” criticized by MDHHS in the let-
ter and affecting the named Plaintiffs’ CLS services, went into effect
in May 2015, and have not been reversed despite several individual
administrative law decisions reversing the reductions.

PLAINTIFFS’ FACTS

DEREK WASKUL

168. Plaintiff Waskul incorporates all paragraphs above.
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A. Mr. Waskul’s Disabilities; Effect of the May 15, 2015 Cuts.

169. Plaintiff Derek Waskul (Mr. Waskul) suffers from a severe cognitive
impairment and autism.

170. He is in his mid-thirties, but cannot function independently and re-
quires 24/7 supervision.

171. Both Mr. Waskul and his guardian are members of WACA.

172. Mr. Waskul receives Home Help Services through MDHHS, and Cyn-
thia Waskul, his mother and legal guardian, provides about ten hours
of unpaid natural support per day, but Mr. Waskul depends on two
paid CLS providers seventy hours per week.

173. Mr. Waskul receives CLS services under the HSW.

174. Through his guardian, Mr. Waskul participates in the CLS self-
determination process.

175. Prior to May 15, 2015, Mr. Waskul’s CLS providers were paid $13.88
an hour before taxes.

176. Mr. Waskul’s budget included separate items for training, transporta-
tion, community activities, and worker’s compensation.

177. Mr. Waskul’s pre-May 15, 2015 IPOS budget was developed based on

the medically necessary services authorized by his IPOS.
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178. Mr. Waskul received the April 9, 2015 letter from Sally Amos
O’Neal, described above and attached as Exhibit D, and his budget
was reduced and entirely recalculated effective May 15, 2015, as al-
leged above.

179. The result of this unilateral interference with Mr. Waskul’s budget
was that Mr. Waskul was forced to lower the hourly rate he could pay
his CLS staff from $12.00 per hour after taxes ($13.88 per hour gross)
to around $9.50 per hour after taxes.

180. Prior to May 15, 2015, Mr. Waskul’s total yearly budget amount was
$29,182.56. Exhibit C, Budget Created February 12, 2015.

181. After the May 15, 2015 reduction, Mr. Waskul’s total budget amount
was only $26,957.20. Exhibit K, Budget Created May 18, 2015.

182. Defendant WCCMH has never offered any justification based on
medical need for the reduction of Mr. Waskul’s budget, and no such
justification exists.

183. Prior to May 15, 2015, Defendant WCCMH’s predecessor (WCHO)
had reduced the staff hours specified in Mr. Waskul’s IPOS, and Mr.
Waskul had a pending fair hearing request related to that reduction.

184. At a meeting on June 12, 2015, counsel for Mr. Waskul stated that the

pending fair hearing request would be amended to include the
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May 15, 2015 budget reduction. In response, representatives of
WCHO said they would reverse the budget reduction and asked Mr.
Waskul to withdraw his hearing request.

185. Katie Snay, Fair Hearings Officer for Defendant WCCMH and its
predecessor, confirmed around June 30, 2015 that the reduction in the
amount Mr. Waskul could pay his CLS providers had been reversed.

186. With that assurance, Mr. Waskul withdrew his pending request for a
Medicaid fair hearing.

187. By notice dated July 20, 2015, however, WCHO unilaterally reduced
Mr. Waskul’s budget and imposed a budget based solely on staff
hours and using an overall rate of $14.48 per hour. It did so notwith-
standing its assurances at the June 12 meeting and notwithstanding
that Michigan policy allows the IPOS and budget to be developed on-
ly through the person-centered planning process, MPM, § 15, page
975.

188. That 1s, WCHO started with an overall amount based on staff hours
(staff hours times the unilaterally determined “CLS rate” of $14.48
per hour) and then proceeded to subtract from that overall amount the
cost of the non-staff services and supports specified in the [POS in or-

der to obtain an amount that could be paid to staff.
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189. The notice of action sent to Mr. Waskul stated that the reduction
would be imposed unilaterally, explicitly acknowledging that Mr.
Waskul did not agree to the reduction. Exhibit L, Notice of Hearing
Rights, July 20, 2015.

190. This time, WCCMH’s predecessor admitted that the change was a
“reduction in services” and correctly characterized the July 20 notice
as a negative advance action notice. /d. At the subsequent administra-
tive law hearing, however, Defendant WCCMH claimed that this no-
tice was a mistake, and that no notice with hearing rights (or an ade-
quate action notice) should have been given on the basis that there
was no reduction in services.

191. Upon information and belief, this was the only negative advance ac-
tion notice subsequently sent to CLS participants who had received
the April letter.

192. The only justification provided in the July notice was that the new im-
posed rate of $14.48 was the maximum state rate allowed under the
Children’s Waiver. Id.

193. The Children’s Waiver, however, is a separate waiver program that is

not relevant to Mr. Waskul. Although there is a maximum rate set by
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the state under the Children’s Waiver, there 1s no such rate under the
HSW.

194. After receiving the July 20 notice, Mr. Waskul requested a local dis-
pute hearing and a Medicaid fair hearing.

195. After a local dispute resolution meeting, Defendant WCCMH issued a
decision affirming the reduction in services, citing its need “to be
good stewards of Medicaid dollars.” Exhibit M, August 24, 2015 Lo-
cal Dispute Resolution Committee Report of Findings.

196. Although Mr. Waskul’s primary care provider wrote a letter stating
that “a lowering of Derek’s self-determination budget would be dev-
astating to Derek,” Exhibit N, Letter from Maria Heck, DO, Defend-
ant WCCMH did not take this into account.

197. Doctor Heck also wrote, “[a]s a young man with severe cognitive im-
pairment and autism, Derek needs stability, consistency and dependa-
bility. With the proposed changes, which would lower the staff wage,
Derek will lose his current staff whom he has developed relationships
with. Derek's current staff have facilitated and helped Derek to devel-
op meaningful relationships in the community. Social interaction with
others is a very important piece in the purpose of the self-

determination arrangement.” /d.
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198. “Without constancy, Derek will inevitably have increased anxiety, in-
creased behavior problems, and increased autism symptoms. Autism
is a disorder that requires a need for sameness. As his doctor, I ask
that you consider Derek's specific medical needs when making this
decision.” Id.

199. Despite Doctor Heck’s clear direction, Defendant WCCMH neverthe-
less ignored Mr. Waskul’s medical needs and reduced his CLS budg-
et.

B. Administrative Law Hearing and Subsequent Developments.

200. Mr. Waskul requested a Medicaid Fair Hearing shortly after receiving
the July 20, 2015 notice of hearing rights.

201. When Mr. Waskul requested the Medicaid hearing, the rate that De-
fendants used to calculate his budget was restored to its full pre-May
15, 2015 amount, but the manner of the budget calculation — i.e.,
starting with a single, overall amount based on staff hours and then
subtracting out non-staff services and supports — was not changed.

202. A Medicaid Fair Hearing was held by the Michigan Administrative
Hearing System (MAHS) on October 14, 2015.

203. Mr. Waskul’s two paid CLS providers both testified under oath that

they could not continue to work at the reduced rate.
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204. Medical evidence was admitted stating that losing any of his current
CLS providers would be detrimental to Mr. Waskul’s health.

205. Despite Mr. Waskul’s evidence that the rate reduction would force his
CLS staff to quit and lead to harm, at the urging of Defendant
WCCMH ALJ Steven Kibit issued a dismissal order asserting that he
had no jurisdiction on the basis that there had been no reduction in the
amount, scope, and duration of Mr. Waskul’s services. Exhibit O, Or-
der of Dismissal.

206. For unknown reasons, the overall rate Defendants used to calculate
Mr. Waskul’s budget was not reduced again after the dismissal, but
stayed at the pre-May 15, 2015 rate.

207. On November 25, 2015, ALJ Kibit sua sponte issued an Order Vacat-
ing Dismissal, ruling that MAHS did in fact have jurisdiction to hear
the case. Exhibit P.

208. Specifically, ALJ Kibit ruled that MAHS had jurisdiction because the
reduction in Mr. Waskul’s CLS budget did confer the right to a Medi-
caid Fair Hearing, and ordered a new hearing.

209. After ALJ Kibit had dismissed the case for lack of jurisdiction, Mr.

Waskul’s provider Christina Pulcifer quit, and Mr. Waskul did not
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have enough staff to provide the medically necessary services re-
quired by his IPOS.

210. It generally takes significant time to find a suitable replacement for
Mr. Waskul’s CLS providers, because Mr. Waskul must be familiar
with the provider and have established a certain level of trust.

211. Given the nature of their disabilities, the same is true of many of the
other individual Plaintiffs and many members of WACA.

212. Mr. Waskul was at risk of losing his other paid CLS provider as well
because of the uncertainty surrounding her job.

213. On February 18, 2016, ALJ Kibit granted Mr. Waskul’s Motion for
Summary Disposition and ordered Defendant WCCMH to reverse the
budget reduction.

214. On February 29, 2016, Defendant WCCMH sent Mr. Waskul an Or-
der Certification, certifying that ALJ Kibit’s Order had been imple-
mented.

215. Despite its representations in the Order Certification, Defendant
WCCMH did not reverse the new budget calculation method, and it
purported to appeal ALJ Kibit’s decision.

216. Mr. Waskul currently cannot budget for any additional needs without

reducing the amount he can pay his CLS providers.
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217. Defendant WCCMH denied Mr. Waskul’s requests for additional CLS
hours on the sole basis that he was not using his full allotted hours.

218. Mr. Waskul was unable to use his full hours because he was unable to
fill Ms. Pulcifer’s position due to the inadequately low provider rate.

219. Mr. Waskul’s guardian was eventually forced to hire her husband to
fill Ms. Pulcifer’s hours, at which time Defendant WCCMH approved
the request for additional hours, increasing Mr. Waskul’s hours from
37.5 to 70 hours per week.

220. Mr. Waskul is currently unable to find suitable CLS providers willing
to work at the current rate, but he cannot increase the provider rate
without decreasing some other part of his budget.

221. Ms. Waskul’s husband can provide the bulk of the paid CLS services
only on weekends and in the evening, leaving Mr. Waskul short-
staffed during the week.

222. As a result of this short-staffing, Mr. Waskul goes three weekdays
(Monday through Wednesday) without his normal community routine
and is confined to his home on those days.

223. This serious reduction in community involvement has had a serious

deleterious effect on Mr. Waskul’s health.
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a. Without the necessary amount of community involvement and so-
cial interaction, Mr. Waskul becomes lethargic and depressed, of-
ten refusing to eat. The resultant excess sitting has worsened Mr.
Waskul’s scoliosis.

b. Certain relationships that Mr. Waskul had developed in the com-
munity are deteriorating. For example, Mr. Waskul is no longer
able to go to the farmer’s market in Ann Arbor on Wednesday,
where he had developed special relationships with certain vendors,
because he has no CLS providers during the day on Wednesday.

c. Currently, Mr. Waskul frequently refuses to get out of the car
when taken into the community, and his CLS provider has been
forced to turn around and go home. Mr. Waskul has refused to get
out of the car even when accompanied by his mother. In the com-
munity, he now becomes angry and potentially poses a danger to
himself and others.

CORY SCHNEIDER

224. Plaintiff Schneider incorporates all paragraphs above.

A. Mr. Schneider’s Disabilities and Staffing Before the May 15, 2015 Cuts.

225. Mr. Schneider has been diagnosed with autism and a developmental

disability, and he suffers from an undiagnosed behavior disorder.
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226. Mr. Schneider is twenty-one years old but cannot function inde-
pendently. He has received CLS services under the HSW since he
turned eighteen.

227. Both Mr. Schneider and his guardian are members of WACA.

228. Due to his extremely limited speech and the likelithood of self-
inflicted harm, Mr. Schneider requires 24/7 care.

229. Mr. Schneider’s CLS providers are necessary to help Mr. Schneider
lead as normal a life as possible and avoid institutionalization.

230. Among other things, the CLS providers help Mr. Schneider to cross
the street, engage in basic social interactions, remind him to use the
bathroom, and monitor his aggression.

231. Caring for Mr. Schneider is a strenuous job involving constant moni-
toring. Mr. Schneider is over six feet tall and has aggressive tenden-
cies resulting from his behavioral disorder, which CLS staff need to
control to prevent him from hurting others or himself.

232. Mr. Schneider’s IPOS provides for 168 hours of CLS services per
week (24/7).

233. Prior to May 15, 2015, just as in the case of Plaintiff Waskul, Mr.
Schneider’s IPOS budget was calculated by applying the actual hourly

pay rates for his paid CLS providers to the number of hours they
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worked and then adding in additional line items for non-staff services
and supports.

234. Mr. Schneider had around four paid CLS providers prior to May 15,
2015. His lead CLS provider, Stacey Rozsa, who has been with him
for at least six years, was paid around $13.50 per hour, and his other
three CLS providers were paid around $10.00 per hour.

B. Effect of the May 15, 2015 Cuts.

235. Mr. Schneider received the April 9, 2015 letter informing him that his
budget would be changed as described above with respect to Plaintiff
Waskul.

236. The letter did not give notice to Mr. Schneider of his right to a Medi-
caid Fair Hearing. Only much later, on November 18, 2015, did De-
fendant give Mr. Schneider a notice of hearing rights and permit him
to request an administrative hearing.

237. The notice was not the required advance adverse action notice. It was
given well after the budget reduction was implemented and incorrect-
ly stated that the action taken was “adequate.”

238. Because the notice described the action taken as “adequate,” the no-
tice on its face did not provide Mr. Schneider an opportunity to re-

quest a timely hearing and receive benefits pending, because pending
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benefits require “a termination, reduction, or suspension of a service
that was previously authorized.”

239. The specific regulation cited in the notice simply stated that the
amount, scope, and duration of an [IPOS must be sufficient, and that
the Medicaid agency “may not arbitrarily deny or reduce the amount,
duration, or scope of a required service under §§ 440.210 and 440.220
to an otherwise eligible beneficiary solely because of the diagnosis,
type of illness, or condition.” /d.

240. For the reasons outlined above, the rate reduction was not simply a
new set rate for paid CLS providers. Rather, the budget was reduced,
and amounts that previously had their own line items now had to be
taken from a single amount calculated based solely on Mr. Schnei-
der’s staff hours.

241. As a consequence, the take-home pay both of Ms. Rozsa and of the
other three CLS providers was reduced from the amounts that
WCCMH and/or its predecessor had previously approved.

242. Defendant WCCMH reduced Ms. Rozsa’s pay rate, which then fluc-
tuated for no apparent reason in subsequent months between $11.50

and $12.00 per hour.
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243. After the May 15, 2015 budget recalculation, the pay rate for Mr.
Schneider’s CLS providers was frozen at around $10 per hour for new
providers.

244, Because of the budget imposed by Defendant WCCMH, Mr. Schnei-
der is unable to maintain his current paid CLS providers or find suita-
ble replacement providers, and consequently is not receiving the med-
ically necessary services required by his IPOS.

245. After May 15, 2015, Mr. Schneider’s grandmother, Martha Schneider,
made numerous attempts to find replacement CLS providers, posting
at Eastern Michigan University and on care.com.

246. Due to the low pay rate and the difficult nature of the work involved,
Mr. Schneider was unable to find suitable replacement CLS staff.

247. Between May 2015 and April 2016, Mr. Schneider could only employ
two paid CLS providers for about sixty-five of his ninety-three then-
scheduled hours a week. Mr. Schneider’s grandmother provided un-
paid care for Mr. Schneider the remaining 103 hours of the week.

248. Ms. Schneider is seventy-five years old and underwent heart surgery

within the last year.
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249. On February 18, 2016, ALJ Kibit granted Mr. Schneider’s Motion for
Summary Disposition and ordered Defendant WCCMH to reverse the
budget reduction.

250. On March 4, 2016, Defendant WCCMH sent Mr. Schneider an Order
Certification, certifying that ALJ Kibit’s Order had been implement-
ed.

251. However, Defendant WCCMH has not reversed the budget calcula-
tion method.

252. Although Mr. Schneider’s IPOS specifically requires him to have five
days out in the community, Mr. Schneider is now unable to budget for
additional medically necessary items like transportation and commu-
nity activities without further reducing his CLS providers’ pay.

253. Mr. Schneider’s grandmother has paid, and continues to pay, out of
pocket for transportation and community activity expenses.

254. On December 4, 2015, Mr. Schneider requested $400 monthly for
transportation and $200 monthly for community activities. Mr.
Schneider’s amended IPOS from December 4, 2015 states that “these
costs are above what the current self-determination budget covers.”

255. Defendant WCCMH did not provide Mr. Schneider notice of his hear-

ing rights when it denied this request for medically necessary services.
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256. Ms. Schneider was recently forced to hire her 77-year-old husband,
Dick Schneider, to provide paid CLS services due to her inability to
find providers willing to work at the low rate available under Defend-
ants’ budget method.

257. Over the 2016 Christmas holiday, Mr. Schneider’s grandfather pro-
vided nearly 150 hours of paid CLS services.

258. Mr. Schneider is receiving regular treatment for kidney failure.

259. Another CLS provider recently quit, and Ms. Schneider is still unable
to hire sufficient staff at the current rate.

260. Mr. Schneider’s grandfather and grandmother are now providing
around 75 hours of CLS services per week, nearly 50% of the CLS
support required by Mr. Schneider’s IPOS, because Mr. Schneider is
still short-staffed and cannot find CLS providers to work at the current
rate.

KEVIN WIESNER

261. Plaintiff Wiesner incorporates all paragraphs above.

A. Mr. Wiesner’s Disabilities; Background.

262. Plaintiff Kevin Wiesner (Mr. Wiesner) is twenty years old. He has se-

vere developmental disabilities and suffers from seizures.
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263. Mr. Wiesner collapses during seizures and risks striking his head on
objects while falling. In addition to preventing him from collapsing
during seizures, his paid CLS providers must also pass a magnet over
his Vagus Nerve Stimulator, which sends an electric charge to his
brain. CLS staff must also ensure that Mr. Wiesner coughs up food to
prevent blockage of his airways during seizures.

264. Both Mr. Wiesner and his guardian are members of WACA.

265. Mr. Wiesner receives about 85 hours of care per week in his IPOS.

266. Mr. Wiesner requires at least two CLS staff with him at all times in
public.

267. Mr. Wiesner has been receiving CLS services under the HSW since he
turned eighteen.

268. Mr. Wiesner’s pre-May 15, 2015 hourly CLS provider rate of $12.00
per hour allowed for transportation and community activities to be
budgeted outside of the caregiver rate, although he did not have a
written budget between the time he transitioned from the Children’s
Waiver and the May 15, 2015 cuts.

B. Effect of the May 15, 2015 Cuts.

269. Mr. Wiesner’s IPOS requires medically necessary community activi-

ties.
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270. Mr. Wiesner’s guardian was prepared to ask that medically necessary
transportation and community activity expenses be budgeted when she
received the April 9, 2015 letter from Sally Amos O’Neal.

271. The April 2015 letter and subsequent discussions with WCHO, De-
fendant WCCMH’s predecessor, convinced Mr. Wiesner’s guardian
that she could not budget for those medically necessary services with-
out reducing Mr. Wiesner’s CLS providers’ pay rate to an unlivable
wage.

272. On May 15, 2015, Mr. Wiesner’s CLS budget was reduced and recal-
culated as described above with respect to Plaintiffs Waskul and
Schneider, so that the amount Mr. Wiesner could pay his CLS provid-
ers was lowered to $11.50 per hour.

273. The result was that Mr. Wiesner’s overall CLS budget was reduced,
and the amount of services he could obtain was likewise reduced.

274. This reduction caused Mr. Wiesner to breach his employment con-
tracts with his CLS staff.

C. Improper Notice of Hearing Rights and Lack of Benefits Pending.

275. Mr. Wiesner received no notice of hearing rights either in April 2015,
when the letter was sent, or on May 15, 2015, when the budget reduc-

tion was instituted.
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276. Mr. Wiesner refused to sign an amended IPOS in July 2015, which
would have implemented the reduced budget in his IPOS.

277. At that time, Mr. Wiesner received a notice of his hearing rights, dat-
ed July 7, 2015 (a notice of “adequate action”), and requested a hear-
ing.

278. Defendant WCCMH reduced Mr. Wiesner’s services before providing
the July 7, 2015 notice, which was not a negative advance action no-
tice.

279. Because the July 7th notice described the action taken as “adequate,”
the notice on its face did not provide Mr. Wiesner an opportunity to
request a timely hearing and receive benefits pending, because pend-
ing benefits require a termination, reduction, or suspension of a ser-
vice that was previously authorized.

280. Mr. Wiesner was forced to pay his CLS providers reduced wages for
two months.

281. When Mr. Wiesner requested the hearing in August 2015, Defendant
WCCMH raised his CLS rate, but not to the full prior amount.

282. Instead, this was a “compromised” rate of $14.48, which WCCMH
borrowed from the Children’s Waiver.

283. Mr. Wiesner received no retroactive benefits for his CLS providers.
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284. An administrative mix-up concerning Mr. Wiesner’s guardian paper-
work prevented his hearing request from being properly processed un-
til December 2015.

285. Upon information and belief, it was only in December 2015 that Mr.
Wiesner was told by Katie Snay, Fair Hearings Officer for WCCMH,
that Defendant WCCMH had restored his CLS provider rate to the full
$12.00.2

286. Moreover, the pre-May 15, 2015 method of calculating the budget
was not reinstated pending the Medicaid fair hearing.

287. Mr. Wiesner’s guardian paid out of pocket for community activity and
transportation expenses.

288. When Mr. Wiesner’s guardian requested reimbursement for these ex-
penses, she was told that additional line items would need to be added
to his IPOS.

289. Adding these additional budget line items would only continue to re-

duce Mr. Wiesner’s CLS provider pay rate.

? Although under the HSW a self-determination participant has the right to hire
staff, the fiscal intermediary handles all administrative work pertaining to the CLS
providers’ wages. The participant therefore would not know what the providers’
rate 1s without looking at the providers’ pay stubs or asking the fiscal intermediary
directly.
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290. Since the budget reduction was imposed, Mr. Wiesner has lost one
CLS provider due to the inability to pay sufficient wages.

291. Over the past year, because of her inability to budget for additional
services without reducing Mr. Wiesner’s hourly provider rate, Mr.
Wiesner’s guardian had to pay for the majority of Mr. Wiesner’s
community activity and transportation needs out of pocket.

292. These expenses contributed to causing Mr. Wiesner’s guardian to fall
behind on her property taxes, putting her at risk of foreclosure.

293. Mr. Wiesner has suffered harm as a result of the illegal reduction in
his CLS budget, and as a result of WCCMH’s refusal to budget for
transportation and community activities.

294. A state ALJ again ruled that WCCMH had inappropriately denied
Kevin Wiesner medically necessary services (MAHS Docket No. 16-
008576). ALJ Kibit found that WCCMH had both failed to comply
with his March 16, 2016 Decision and Order and had improperly de-
nied Ms. Kafafian’s new request for an increase in funding for Kev-
in’s approved CLS budget.

295. Defendant WCCMH appealed this decision, but reconsideration was

denied.

70



Case 2:16-cv-10936-AJT-EAS ECF No. 146 filed 02/11/19 PagelD.3766 Page 71 of 113

296. Although Mr. Wiesner’s IPOS currently requires him to have 3 CLS
providers, Mr. Wiesner’s guardian has been able to hire only two
since January 2017 because the rate that she can offer is too low.

297. Mr. Wiesner is currently receiving only about 80 of the 120 CLS
hours per week required by his [POS.

298. Mr. Wiesner’s guardian is unable to work during the time she has to
stay home with Mr. Wiesner, which has taken a financial toll on her.

299. Mr. Wiesner’s behavioral issues have also become worse in the last
few months due to being stuck at home more.

300. Because Mr. Wiesner requires two-on-one staffing in the community,
the inability to hire a third CLS provider has also negatively impacted
Mr. Wiesner’s ability to get into the community during the hours that
are currently provided. This is because Mr. Wiesner’s guardian now
cannot balance her work schedule in such a way as to be home at the
same time as the two CLS providers and accompany them into the
community, due to the fact that she must stay home at other times to
cover the hours that the third CLS staff would provide.

ROGER ERLANDSON

301. Plaintiff Erlandson incorporates all paragraphs above.
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302. Mr. Erlandson suffers from severe autism and cognitive impairments.
Although he is 37 years old, he requires 24/7 care and supervision.

303. Both Mr. Erlandson and his guardian are members of WACA.

304. Mr. Erlandson began receiving CLS services under the Habilitation
Supports Waiver using a self-determination arrangement around four
years ago.

305. Because he receives 24/7 care, the costs WCCMH and CMHPSM i1n-
cur with respect to his CLS services are coded H0043 for statistical
reporting purposes. His actual staff budget, however, consists of a
combination of per diem and hourly charges, depending on the pro-
vider.

306. In his pre-May 15, 2015 budgets, Mr. Erlandson had the ability to in-
crease his spending for additional line item costs like transportation
without reducing his hourly provider rate.

307. Mr. Erlandson received the April 9, 2015 letter, attached as Exhibit D.
The letter was sent only to Mr. Erlandson, not to his guardian, and did
not give Mr. Erlandson notice of his right to a hearing.

308. On May 15, 2015, Mr. Erlandson’s budget was reduced and recalcu-

lated.
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309. Mr. Erlandson’s guardian, desiring to request a Medicaid fair hearing,
consulted with WCHO staff and a private attorney.

310. Mr. Erlandson’s guardian was advised by WCHO staff that she did
not have the right to request a hearing because there had been no re-
duction in the amount, scope, or duration of services.

311. Relying on the April 9, 2015 letter and the statements of WCHO, the
private attorney advised that Mr. Erlandson’s guardian did not have
the right to pursue a Medicaid fair hearing.

312. Mr. Erlandson never received a post-June 4, 2015 notice of hearing
rights.

313. On the advice of a friend and fellow CLS self-determination guardian,
Mr. Erlandson’s guardian stated her intention to file a grievance
against WCHO, at which point she was offered, and accepted, the
$14.48 “compromise” rate.

314. Since the post-May 15, 2015 budget calculation method went into ef-
fect, Mr. Erlandson has been unable to budget for the medically nec-
essary services in his [POS.

315. Mr. Erlandson’s guardian expends significant out-of-pocket costs —

well over $3,000 per year — for the medically necessary services and
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supports in Mr. Erlandson’s IPOS that cannot be paid for under the
post-May 2015 budget methodology.

316. Most recently, Mr. Erlandson attempted to budget for a CLS staff su-
pervisor, as explicitly provided for in his [POS. The supervisor is nec-
essary to train staff on Mr. Erlandson’s unique needs, and is specifi-
cally included in Mr. Erlandson’s IPOS.

317. The request was initially denied on the basis that it was not medically
necessary, but all services described in the IPOS are medically neces-
sary. In reality, under the new budget calculation method, WCCMH
simply cannot budget for the supervisor without reducing another part
of the budget.

318. WCCMH was eventually forced to concede that hiring a supervisor
was appropriate, but it continued to make no provision in the budget
for doing so. In order to avoid reducing the wages of CLS staff to un-
tenably low levels, Mr. Erlandson’s guardian has been forced to pay
out of pocket for a significant portion of the cost of the supervisor.

319. Mr. Erlandson continues to suffer harm each day that his pre-May 15,
2015 CLS service levels and budget calculation method are not rein-

stated.
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LINDSAY TRABUE

320. Plaintiff Trabue incorporates all paragraphs above.

321. Ms. Trabue has been diagnosed with Down syndrome, and her 1Q is
38.

322. Both she and her guardian are members of WACA.

323. Ms. Trabue is non-verbal and possesses only the most basic functional
skills. She requires 24/7 care.

324. Ms. Trabue has received CLS services under a self-determination ar-
rangement only since December 2015. Therefore, unlike the other
named plaintiffs, she did not receive the April 2015 letter and experi-
ence a budget reduction on May 15, 2015.

325. However, Ms. Trabue has always been subject to the post-May 15,
2015 budget calculation method, and has consequently suffered from
a CLS budget in which the cost of non-staff services and supports is
subtracted from an overall amount based on staff hours and a single,
overall rate, thereby reducing the amount that can be paid to staff.

326. Ms. Trabue’s overall rate started at $13.88, but was almost immedi-
ately increased to $14.48 at the request of her guardian.

327. From the beginning of her self-determination arrangement, Ms. Tra-

bue’s budget has not included separate a line item for transportation
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expenses, but requires transportation to be taken out of the overall
amount calculated by applying the $14.48 rate to the approved staff
hours in her [POS.

328. Because Ms. Trabue travels around 600 miles per month to meet her
medically necessary community involvement needs, and the cost of
that transportation reduces her providers’ hourly wages.

329. From the beginning of her self-determination arrangement, Ms. Tra-
bue’s budget has not included a separate a line item for community
activity expenses, but would require such expenses, if paid for by De-
fendant CMHPSM, to be taken out of the overall amount calculated
by applying the $14.48 rate to the approved staff hours in Ms. Tra-
bue’s IPOS.

330. For example, Ms. Trabue has been diagnosed with non-alcoholic fatty
liver disease, requiring significant physical activity each week.

331. Pursuant to her IPOS, Ms. Trabue participates in disabled bowling,
yoga, dance, and gym activities, in part for her physical needs and in
part to further her community integration.

332. The expense of these activities i1s and should be the obligation of De-
fendant CMHPSM, but Ms. Trabue’s guardian has been forced to pay

for all of these expenses out of pocket. She cannot take these expenses
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out of the providers’ pay, as she did with transportation, because do-
ing so would reduce the providers’ hourly rate to an untenable level.
333. Because of Defendants’ budgeting method and the capping of Ms.
Trabue’s budget at $14.48 times the IPOS staff hours, Ms. Trabue
cannot add additional money for transportation or community activi-
ties without losing other medically necessary services and supports.

HANNAH ERNST

334. Plaintiff Ernst incorporates all paragraphs above.

335. Ms. Ernst has been diagnosed with Angelman Syndrome, a seizure
disorder, and a moderate cognitive impairment.

336. She is 20 years old, but cannot function independently.

337. Both she and her guardians are members of WACA.

338. Ms. Ernst was living at her guardians’ home in May 2015 and em-
ploying one CLS provider during the week.

339. When the May 15, 2015 reduction went into effect, the provider’s pay
rate suddenly decreased from about $16 per hour to about $11.88 per
hour.

340. This provider subsequently quit due to the reduced rate.

341. Due to her difficulty finding staff at the reduced rate, Ms. Ernst’s

guardians tried using a provider agency to receive services.
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342. The provider agencies were not suitable for many reasons, and Ms.
Ernst resumed a self-determination arrangement in July 2016.

343. In July 2016, Ms. Ernst was no longer living with her guardians and
required additional staff.

344. Ms. Ernst’s guardians hired four CLS providers, but were only able to
do so because they had resolved to pay for all transportation and
community activities themselves in order to offer a living wage.

345. To this day, Ms. Ernst’s guardians pay out of pocket for all communi-
ty activity and transportation expenses.

346. This is because, should Ms. Ernst budget for transportation and com-
munity activities in her individual budget, her provider rate would be
reduced to an untenable level.

347. All of the transportation and community activities for which she is
paying out of pocket are provided for in Ms. Ernst’s [POS.

348. Ms. Ernst’s guardians pay about $1,000 out of pocket per month for
these activities and transportation costs.

WASHTENAW ASSOCIATION FOR COMMUNITY ADVOCACY (WACA)

349. Plaintiff WACA incorporates all paragraphs above.

350. WACA is a non-profit organization, established in 1949.
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351. [Its mission and purpose include advocating for persons with develop-
mental disabilities and their families in order to help them obtain and
maintain services.

352. WACA frequently advocates for self-determination recipients, often
through participation in the person-centered planning process, and it
regularly fields calls regarding CLS self-determination from partici-
pants and their guardians, providing information and answers to client
questions.

353. In addition to helping its members obtain services, WACA often pro-
vides representation to individuals whose services are reduced or ter-
minated in administrative law hearings.

354. Its service population is comprised mainly of persons with disabilities
and their families.

355. Its members include recipients of CLS services and their providers.

356. All HSW CLS services recipients in Washtenaw County qualify for
WACA'’s services.

357. All named individual Plaintiffs are members of WACA.

358. Many of WACA’s clients, including the named individual Plaintiffs in

this case, have been directly harmed by Defendants' practices.
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359. WACA has an interest in protecting the interests of its developmental-
ly disabled members.

360. The relief sought in this lawsuit would directly benefit WACA and its
developmentally disabled members.

361. WACA has seen an increase in the number of advocacy requests from
individuals with developmental disabilities who receive self-
determination CLS services from Defendant WCCMH in 2015 and
2016, due to the reductions at issue in this case.

CLAIMS FOR RELIEF
COUNT I - FAILURE TO PROVIDE CONSTITUTIONALLY ADEQUATE

NOTICE AND RIGHT TO BE HEARD (All Plaintiffs Against Defendants
Cortes, Terwilliger, and Gordon)

362. Plaintiffs incorporate all paragraphs above.

363. The right to procedural due process is secured by the 14th Amend-
ment, and public benefits are a constitutionally-protected property in-
terest. See Goldberg v Kelly, 397 U.S. 254, 262 (1970).

364. Medicaid participants’ hearing and notice rights under Goldberg are
codified at 42 C.F.R. § 431.205(d): “The hearing system must meet
the due process standards set forth in Goldberg v. Kelly, 397 U.S. 254

(1970), and any additional standards specified in this subpart.”
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365. Under Goldberg, the state must provide a meaningful notice stating
the basis for the action and, when coverage is to be reduced or termi-
nated, a pre-termination notice informing the claimant of the right to
continue benefits pending a final administrative decision.

366. “The notice must comprise (1) a detailed statement of the intended ac-
tion . . . (2) the reason for the change in status . . . (3) citation to the
specific statutory section requiring reduction or termination; and (4)
specific notice of the recipient’s right to appeal.” Barry v. Lyon, 8§34
F.3d 706, 719 (6th Cir. 2016).

367. In this case, Defendant WCCMH simply sent the April 2015 letter to
all CLS participants in the county notifying them that the reduced
rate/budget would be unilaterally imposed effective May 15, 2015.

368. Plaintiffs and the members of WACA were not advised in the letter of
their right to appeal the rate and budget reduction, how to appeal, or
how to obtain continued services pending the outcome of a hearing.

369. Defendant WCCMH reduced Plaintiffs’ services, and those of the
members of WACA, on May 15, 2015, well before providing the post-
June 4, 2015 notices, which were not negative advance action notices.

370. Because the post-June 4th notices described the action taken as ‘“ade-

quate,” the notices on their face did not provide participants an oppor-
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tunity to request a timely hearing and receive benefits pending, be-
cause pending benefits require a termination, reduction, or suspension
of a service that was previously authorized.

371. The specific regulation cited in the post-June 4, 2015 notices states
only that the amount, scope, and duration of an IPOS must be suffi-
cient, and that the Medicaid agency “may not arbitrarily deny or re-
duce the amount, duration, or scope of a required service under [42
C.F.R.] §§440.210 and 440.220 to an otherwise eligible beneficiary
solely because of the diagnosis, type of illness, or condition.”

372. Not all recipients, including two of the named plaintiffs, even received
this post-June 4, 2015 notice.

373. Defendants violated Plaintiffs’ constitutional rights to due process,
rights secured by the 5th and 14th Amendments and enforceable by
Plaintiffs pursuant to 42 U.S.C. § 1983, when they did not allow
Plaintiffs an opportunity to be heard and contest the reduction of their
CLS services.

374. Defendants violated the constitutional rights of the members of
WACA to due process, rights secured by the 5th and 14th Amend-
ments and enforceable by the members of WACA pursuant to 42

U.S.C. § 1983, when they did not allow the members of WACA an
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opportunity to be heard and contest the reduction of their CLS ser-
vices.

375. Defendants’ actions, under color of state law, have harmed Plaintiffs
and the members of WACA by depriving them, and continuing to de-
prive them, of medically necessary care, disrupting and diminishing
their development and mental health.

COUNT II - VIOLATION OF STATUTORY RIGHT TO NOTICE AND AN

OPPORTUNITY TO BE HEARD (All Plaintiffs Against Defendants Cortes,
Terwilliger, and Gordon)

376. Plaintiffs incorporate all paragraphs above.

377. The Medicaid Act requires that a “State plan for medical assistance
must . . . provide for granting an opportunity for a fair hearing before
the State agency to any individual whose claim for medical assistance
under the plan is denied or not acted upon with reasonable prompt-
ness.” 42 U.S.C. § 1396a(a)(3).

378. 42 C.F.R. 431.200 “[iJmplements section 1902(a)(3) [1396a(a)(3)] of
the Act, which requires that a State plan provide an opportunity for a
fair hearing to any person whose claim for assistance is denied or not

acted upon promptly.”
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379. 42 C.F.R. §431.206 provides that the state must provide notice of a
beneficiary’s right to a hearing and instructions on how to request it
“[a]t the time of any action affecting his or her claim.”

380. Notice given under 42 C.F.R § 431.210 must “contain (a) A statement
of what action the State ... intends to take; (b) The reasons for the in-
tended action; (c) The specific regulations that support, or the change
in Federal or State law that requires, the action; (d) An explanation
of— (1) The individual's right to request an evidentiary hearing if one
is available, or a State agency hearing; or (2) In cases of an action
based on a change in law, the circumstances under which a hearing
will be granted; and (e) An explanation of the circumstances under
which Medicaid is continued if a hearing is requested.”

381. If a beneficiary requests a hearing before the date of action, the State
may not terminate or reduce services until a decision is rendered after
the hearing, unless it is determined at the hearing that the sole issue is
one of Federal or State law or policy, and the agency promptly in-
forms the beneficiary in writing that services are to be terminated or

reduced pending the hearing decision. 42 C.F.R § 431.230(a)(1) and

Q).
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382. The budget reductions imposed by Defendant WCCMH were and are
a reduction of a previously authorized service.

383. Defendant WCCMH simply sent out a letter in April 2015 stating that
participants’ CLS rates would be reduced and additional budget items
included in (i.e. subtracted from) that rate.

384. Defendant WCCMH did not provide HSW participants adequate no-
tice of hearing rights when it reduced their budgets on May 15, 2015.

385. Plaintiffs and the members of WACA were and are entitled to contin-
ued services under 42 C.F.R § 431.230 and 42 C.F.R § 431.210.

386. The post-June 4, 2015 notices did not provide HSW participants ade-
quate notice of their hearing rights pursuant to 42 C.F.R § 431.210.

387. Defendant WCCMH reduced Plaintiffs’ services, and those of the
members of WACA, before providing the post-June 4, 2015 notices,
which were not negative advance action notices.

388. Because the post-June 4th notices described the action taken as ‘“ade-
quate,” the notices on their face did not provide participants an oppor-
tunity to request a timely hearing and receive benefits pending, be-
cause pending benefits require “a termination, reduction, or suspen-

sion of a service that was previously authorized.”
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389. The specific regulation cited in the post-June 4, 2015 notices simply
states that the amount, scope, and duration of an IPOS must be suffi-
cient, and that the Medicaid agency “may not arbitrarily deny or re-
duce the amount, duration, or scope of a required service under
§§ 440.210 and 440.220 to an otherwise eligible beneficiary solely
because of the diagnosis, type of illness, or condition.”

390. Not all recipients, including two of the named plaintiffs, even received
this post-June 4, 2015 notice.

391. Defendant WCCMH violated Plaintiffs’ right, and the rights of the
members of WACA, to statutory due process by failing to provide
proper notice.

392. Defendants have violated Plaintiffs’ clearly established rights under
42 U.S.C. § 1396a(a)(3), rights enforceable by Plaintiffs pursuant to
42 U.S.C. §1983. See Gean v. Hattaway, 330 F.3d 758 (6th Cir.
2003).

393. Defendants’ actions, under color of state law, have harmed Plaintiffs
and the members of WACA by depriving them, and continuing to de-
prive them, of medically necessary care, disrupting and diminishing

their development and mental health.
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COUNT III - VIOLATION OF SOCIAL SECURITY ACT - FAILURE TO
AUTHORIZE SERVICES IN THE AMOUNT, SCOPE, OR DURATION TO
REASONABLY ACHIEVE THEIR PURPOSE (All Plaintiffs Against
Defendants Cortes, Terwilliger, and Gordon)

394. Plaintiffs incorporate all paragraphs above.

395. Under 42 U.S.C. § 1396a(a)(10)(B), the individual Plaintiffs and the
members of WACA have the right to services in the amount, scope,
and duration akin to those of any other such individual under Medi-
caid.

396. Under 42 C.F.R. § 440.230(b), “[e]ach service must be sufficient in
amount, duration, and scope to reasonably achieve its purpose.”

397. The individual Plaintiffs and the members of WACA receive home
and community based services to assist them with participating in
community activities and to prevent institutionalization.

398. CMS waived MDHHS’s obligation to comply with the comparability
requirements of § 1396a(a)(10)(B) in the HSW (implemented by 42
C.F.R. § 440.230(a)), but not the sufficiency requirements set forth in
42 C.F.R. § 440.230(b).

399. The service group specified in the State’s HSW must still receive ser-
vices sufficient in amount, duration, and scope to reasonably achieve

their purpose.
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400. Defendants' reduction of the individual Plaintiffs’ IPOS budgets, and
those of the members of WACA, has frustrated the purpose of the
medically necessary services set forth in the [POSs.

401. The individual Plaintiffs have not received, and are currently not re-
ceiving, services sufficient in scope to achieve the services' purpose,
in violation of their established rights under 42 U.S.C.
§ 1396a(a)(10)(B) and 42 C.F.R. § 440.230(b), rights enforceable by
Plaintiffs pursuant to 42 U.S.C. § 1983.

402. Defendants’ budgeting methodology systematically creates an unac-
ceptable risk that each of the members of WACA will not receive ser-
vices sufficient in scope to achieve the services' purpose, in violation
of their established rights under 42 U.S.C. § 1396a(a)(10)(B) and 42
C.F.R. §440.230(b), rights enforceable by the individual Plaintiffs,
and by WACA on behalf of its members, pursuant to 42 U.S.C.
§ 1983.

403. Defendants' actions, under color of state law, have harmed the indi-
vidual Plaintiffs and the members of WACA by depriving them of
medically necessary care and disrupting their development and mental

health.
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COUNT 1V - VIOLATION OF SOCIAL SECURITY ACT - RIGHT TO
RECEIVE SERVICES WITH REASONABLE PROMPTNESS (All Plaintiffs
Against Defendants Cortes, Terwilliger, and Gordon)

404. Plaintiffs incorporate all paragraphs above.

405. The Social Security Act, 42 U.S.C. § 1396a(a)(8) and (a)(10), requires
the State to furnish medical assistance with reasonable promptness to
all eligible individuals.

406. Medical assistance includes “community supported living arrange-
ment services” as defined in 42 U.S.C. §§ 1396u(a) and1396d(a)(23).

407. “Community supported living arrangement services” is defined as ap-
proved services which assist a developmentally disabled individual
“in activities of daily living necessary to permit such individual to live
in the individual’s own home, apartment, family home, or rental unit
furnished in a community supported living arrangement setting.” 42
U.S.C. § 1396u.

408. It also includes “[s]upport services necessary to aid an individual to
participate in community activities.” 42 U.S.C. § 1396u(a)(7).

409. The individual Plaintiffs’ support services, which allowed them to
participate in the community, have been curtailed because their CLS

budgets have been reduced and have been capped by application of a
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fixed rate to staff hours in the IPOS, regardless of the extent of non-
staff services and supports specified in their IPOSs.

410. In numerous cases, paid CLS providers cannot be readily found to
work at the low rates available in such Plaintiffs’ budgets under the
new budgeting method.

411. Several of such Plaintiffs’ CLS providers have quit as a result of re-
ductions and uncertainty in their pay. For the same reasons, replace-
ments are generally unavailable, or are available only with significant
delays.

412. Defendants have failed to make services available to the individual
Plaintiffs by imposing low reimbursement rates and refusing services
based on cost.

413. Defendants have failed to make services available to the individual
Plaintiffs by capping their budgets without regard to the extent of non-
staff services and supports specified in their [IPOSs and in not allow-
ing them to budget for additional medically necessary services and
supports.

414. This makes it impossible for participants to obtain adequate medically

necessary services with reasonable promptness, in violation of 42

U.S.C. §§ 1396a(a)(8) and 1396 a(a)(10)(A).
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415. Defendants have also violated state policy prohibiting services from
being denied “solely on preset limits of the cost, amount, scope, and
duration of services.” MPM, § 2.5.C., pg. 14.

416. The post-May 15, 2015 budget calculation method and consequent in-
adequate provider reimbursement rates have effectively denied Plain-
tiffs the right to medical assistance in violation of 42 U.S.C.
§§ 1396a(a)(8) and (10)(A).

417. Defendants’ budgeting methodology systematically creates an unac-
ceptable risk that each of the members of WACA will not receive ad-
equate medically necessary services with reasonable promptness, in
violation of 42 U.S.C. §§ 1396a(a)(8) and 1396 a(a)(10)(A).

418. Defendants have violated the individual Plaintiffs’ clearly established
rights, and those of the members of WACA, under 42 U.S.C.
§§ 1396a(a)(8) and (10)(A), rights enforceable by the individual
Plaintiffs, and by WACA on behalf of its members, pursuant to 42
U.S.C. § 1983.

419. Defendants’ actions, under color of state law, have harmed the indi-
vidual Plaintiffs and the members of WACA by depriving them of
medically necessary care and disrupting and diminishing their devel-

opment and mental health.
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COUNT V - VIOLATION OF ADA, TITLE 11, 42 U.S.C. § 12131 ET SEQ.
(All Plaintiffs Against Defendants Gordon, Terwilliger, Cortes, CMHPSM,
and WCCMH)

420. Plaintiffs incorporate all paragraphs above.

421. Title II of the Americans with Disabilities Act (ADA) of 1990 (Title
IT), 42 U.S.C. § 12131 et seq., provides that “no qualified individual
with a disability shall, by reason of such disability, be excluded from
participation in or be denied the benefits of the service, programs, or
activities of a public entity, or be subjected to discrimination by any
such entity.” 42 U.S.C. § 12132. Rights of action with respect to vio-
lations of Title II are expressly conferred by 42 U.S.C. § 12133.

422. A public entity shall administer services, programs, and activities in
the most integrated setting appropriate to the needs of qualified indi-
viduals with disabilities. 28 C.F.R. § 35.130(d).

423. “[T]he most integrated setting appropriate to the needs of qualified in-
dividuals with disabilities mean[s] a setting that enables individuals
with disabilities to interact with non-disabled persons to the fullest ex-
tent possible.” Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 591
(1999) (quoting 28 C.F.R. pt. 35, App. A, p. 450 (1998)) (internal

quotation marks omitted).
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424. The ADA prohibits both outright discrimination and “identified unjus-
tified ‘segregation’ of persons with disabilities.” Olmstead, 527 U.S.
at 600 (quoting § 12101(a)(2)). “Unjustified isolation” is therefore
“properly regarded as discrimination based on disability.” Id. at 597.

425. “Institutional placement of persons who can handle and benefit from
community settings perpetuates unwarranted assumptions that persons
so isolated are incapable or unworthy of participating in community
life.” Id. at 600.

426. Isolation in a home can just as “severely diminish[] the everyday life
activities” of people with disabilities. Id. at 601. See Steimel v. Wer-
nert, 823 F.3d 902 (7th Cir. 2016).

427. MDHHS, CMHPSM, and WCCMH are public entities receiving fed-
eral funds to administer the Medicaid program in Michigan. 42 U.S.C.
§ 12131(1).

428. The individual Plaintiffs and the members of WACA are individuals
with a disability within the meaning of the ADA. 42 U.S.C.
§ 12102(1). Specifically, they are individuals whose impairment sub-
stantially limits one or more of their major life activities, who have a
record of the impairment, and who are regarded by Defendants as hav-

ing the impairment.
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429. The individual Plaintiffs and the members of WACA are qualified in-
dividuals, as that term is defined in the ADA. 42 U.S.C. § 12131(2).
With or without reasonable modifications to the Defendants' rules,
policies, or practices, Plaintiffs meet the essential eligibility require-
ments to receive Medicaid.

430. Defendants have violated the ADA and have injured the individual
Plaintiffs and the members of WACA by failing to provide them with
CLS services for which they are eligible, thereby failing to provide
services in the most integrated setting appropriate to their needs, de-
priving them of medical and related services, increasing the risk of in-
stitutionalization, and disrupting and diminishing their development
and mental health.

431. Defendants have further violated the ADA because the top-down
budgeting practice that they have imposed creates a systematic risk
that any CLS recipient with a significant amount of non-staff services
in his or her [POS, including all of the individual Plaintiffs and many
members of WACA, will be unable to obtain CLS services for which
s/he 1s eligible, will not receive services in the most integrated setting

appropriate to his or her needs, will be deprived of medical and relat-
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ed services, will face increased risk of institutionalization, and will be
disrupted and diminished in his or her development and mental health.

432. Defendants have further caused Plaintiffs Waskul and Wiesner to be
confined to their homes for substantial and unjustifiable periods of
time, due to the inability to hire sufficient and appropriate CLS staff
to take them into the community. This does not merely place these
Plaintiffs at risk of institutionalization; it is effectively equivalent to
actual institutionalization.

433. Defendants can avoid continuing these discriminatory activities
through reasonable modifications of their programs and services. 28
C.F.R. § 35.130(b)(7).

434. Defendants have violated Plaintiffs’ clearly established rights under
42 U.S.C. § 12132, rights enforceable by Plaintiffs pursuant to 42
U.S.C. §§ 1983, 12133.

COUNT VI - VIOLATION OF REHABILITATION ACT, 29 U.S.C. § 794
(All Plaintiffs Against All Defendants)

435. Plaintiffs incorporate all paragraphs above and specifically refer to the
allegations of Count V.

436. Section 504 of the Rehabilitation Act, 29 U.S.C. § 794, together with
its implementing regulations, including 28 C.F.R. § 41.51(d) and 45

C.F.R. § 84.4(b)(vii)(2), and the right of action granted by 29 U.S.C.
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§ 794a, are all construed in pari materia with the ADA with respect to
Olmstead/“most integrated setting” claims.

437. By continuing to participate in the Medicaid program, and continuing
to accept federal funding therefor, after enactment of 42 U.S.C.
§ 2000d-7, the State of Michigan has waived its Eleventh Amendment
immunity for claims under the Rehabilitation Act related to its con-
duct of the Medicaid program.

438. Plaintiffs therefore have a right to relief under 29 U.S.C. § 794a
against all Defendants for violation of Section 504 of the Rehabilita-
tion Act, 29 U.S.C. § 794, to the same extent they have a right to relief
against Defendants Gordon, Cortes, and Terwilliger as alleged in
Count V.

COUNT VII - VIOLATION OF 42 U.S.C. § 1396n(c)(2)(A) — FAILURE TO
TAKE NECESSARY SAFEGUARDS TO PROTECT THE HEALTH AND

WELFARE OF WAIVER SERVICES RECIPIENTS (All Plaintiffs Against
Defendant Gordon)

439. Plaintiffs incorporate all of the paragraphs above.

440. Pursuant to 42 U.S.C. § 1396n(c)(2)(A), “[a] waiver shall not be
granted under this subsection unless the State provides assurances sat-
isfactory to the Secretary that . . . necessary safeguards (including ad-

equate standards for provider participation) have been taken to protect
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the health and welfare of individuals provided services under the
waiver.” See also 42 C.F.R. § 441.302(a).

441. These necessary safeguards include “adequate standards for all types
of providers that provide services under the waiver,” 42 C.F.R.
§ 441.302(a)(1); and “assurance that services are provided in home
and community based settings, as specified in § 441.301(c)(4),” 42
C.F.R. § 441.302(a)(5).

442. These “home and community based settings” must support “full ac-
cess of individuals receiving Medicaid HCBS to the greater communi-
ty, including opportunities to seek employment and work in competi-
tive integrated settings, engage in community life, control personal re-
sources, and receive services in the community, to the same degree of
access as individuals not receiving Medicaid HCBS,” 42 C.F.R.
§ 441.301(c)(4)(1); must optimize, “but ... not regiment, individual
initiative, autonomy, and independence in making life choices, includ-
ing but not limited to, daily activities, physical environment, and with
whom to interact,” 42 C.F.R. § 441.301(c)(4)(iv); and must facilitate
“individual choice regarding services and supports, and who provides

them,” 42 C.F.R. § 441.301(c)(4)(v).
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443. Defendants WCCMH and CMHPSM’s new budgeting method, which
imposes a cap on the amount of CLS services self-determination re-
cipients can receive, is not based on any sort of evaluation of the med-
ical needs of the individual waiver program recipients, therefore put-
ting recipients subject to the cap at risk.

444, 1In allowing MDHHS’s contractual agents to impose such a cap, De-
fendant Gordon (director of the single state agency responsible for
administering the Medicaid program) has failed to take necessary
safeguards to protect the health and welfare of individuals provided
services under the HSW waiver.

445. By allowing MDHHS’s contractual agents to require that participants
start with a fixed H2015 or H0043 rate and work backwards to an
amount that can be paid for staff by subtracting out the cost of all the
non-staff services and supports, Defendant Gordon has failed to en-
sure adequate standards for the self-determination providers who pro-
vide services under the waiver, because recipients are often left with
inadequate funds to pay staff.

446. By allowing MDHHS’s contractual agents to cap CLS self-
determination recipients’ budgets without consideration of individual

medical needs or goals, Defendant Gordon has failed to ensure that
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services are provided in the home and community based settings spec-
ified in 42 C.F.R. § 441.301(c)(4), because recipients are no longer
able to access and participate in the community to the extent and in
the manner necessitated by their individual plans of service; because
recipients are unable to optimize individual initiative, autonomy, and
independence in making life choices; and because recipients’ choices
regarding services, supports, and providers are limited rather than fa-
cilitated.

447. The requirements of 1396n(c)(2)(A) are clearly intended to protect the
health and welfare of Medicaid recipients receiving services under the
HSW waiver, to confer rights on such recipients, and to impose a
mandatory duty on the State. This mandatory duty is neither vague nor
amorphous; rather, it is an unambiguous directive.

448. Defendant Gordon has violated the rights of the individual Plaintiffs
and the members of WACA under 42 U.S.C. § 1396n(c)(2)(A), rights
enforceable by Plaintiffs and the members of WACA pursuant to 42
U.S.C. § 1983.

COUNT VIII - VIOLATION OF 42 U.S.C. § 1396n(c)(2)(C) —

FAILURE TO PROVIDE A MEANINGFUL CHOICE BETWEEN

INSTITUTIONALIZATION AND HOME AND COMMUNITY BASED
SERVICES (All Plaintiffs Against Defendant Gordon)

449. Plaintiffs incorporate all of the paragraphs above.
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450. Pursuant to 42 U.S.C. § 1396n(c)(2)(C), “[a] waiver shall not be
granted under this subsection unless the State provides assurances sat-
isfactory to the Secretary that . . . such individuals who are determined
to be likely to require the level of care provided in a hospital, nursing
facility, or intermediate care facility for the mentally retarded are in-
formed of the feasible alternatives, if available under the waiver, at
the choice of such individuals, to the provision of inpatient hospital
services, nursing facility services, or services in an intermediate care
facility for the mentally retarded.” See also 42 C.F.R. § 441.302(d).

451. By allowing MDHHS’s contractual agents to require that participants
start with a fixed H2015 or H0043 rate and work backwards to an
amount that can be paid for staff by subtracting out the cost of all the
non-staff services and supports, Defendant Gordon has failed to en-
sure that waiver participants have a meaningful choice between home-
and-community-based services and institutionalization, because the
participants’ consequent inability to pay adequate staff wages (or, un-
der Hobson’s Choice, to pay adequate staff wages only by forgoing
vital non-staff services) leaves the participants at risk of — and, in

many cases, in fact — being effectively homebound, unable to get out

100



Case 2:16-cv-10936-AJT-EAS ECF No. 146 filed 02/11/19 PagelD.3796 Page 101 of
113

into the community and unable to receive necessary care, services,
and support.

452. The “choice” between such a home-based existence and actual institu-
tionalization is in fact no choice at all, and putting participants to such
a “choice” violates the express assurances required under 42
U.S.C. § 1396n(c)(2)(C).

453. The requirements of 1396n(c)(2)(C) are clearly intended to protect the
health and welfare of Medicaid recipients receiving services under the
HSW waiver, to confer rights on such recipients, and to impose a
mandatory duty on the State. This mandatory duty is neither vague nor
amorphous; rather, it is an unambiguous directive.

454. Defendant Gordon has violated the rights of the individual Plaintiffs
and the members of WACA under 42 U.S.C. § 1396n(c)(2)(C), rights
enforceable by Plaintiffs and the members of WACA pursuant to 42
U.S.C. § 1983.

COUNT IX — THIRD-PARTY BENEFICIARY CLAIM FOR VIOLATION
OF ASSURANCES GIVEN IN THE HSW WAIVER APPLICATION AND

IMPLEMENTED IN THE MDHHS/PIHP CONTRACTS (All Plaintiffs
Against Defendants Gordon, Terwilliger, and CMHPSM)

455. This Count arises under 42 U.S.C. § 1983 against Defendants Gordon
and Terwilliger by reason of (a) Defendant Gordon’s failure to en-

force MDHHS’s responsibilities as the single state agency responsible
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for administering Michigan’s Medicaid program, and (b) Defendant
Terwilliger’s failure to ensure that Defendant CMHPSM complies
with the PIHP Contract described below.

456. This Count also arises under the common law of Michigan and/or fed-
eral common law against Defendant CMHPSM. To the extent the
claim arises under Michigan law, this Court has supplemental jurisdic-
tion under 28 U.S.C. § 1367.

457. As the single state agency responsible for administering Michigan’s
Medicaid program, MDHHS has a non-delegable duty to ensure com-
pliance by its contractors and subcontractors with all requirements of
the program, including such policies, rules, or regulations as it issues
or undertakes in connection with the program. That duty arises under
federal law (specifically 42 U.S.C. § 1396a(a)(5) and 42 C.F.R
§ 431.10).

458. MDHHS has the right to, and does, subcontract for the performance of
certain of those duties, but MDHHS remains responsible for its sub-
contractors’ performance.

459. MDHHS has implemented its responsibilities through, in part, a Med-
icaid Managed Specialty Supports and Services Concurrent

1915(b)/(c) Waiver Program Contract (the PIHP Contract) with
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CMHPSM. The terms quoted herein are taken from the form PIHP

Contract for Fiscal Year 2017, but on information and belief the actual

contracts executed by MDHHS and CMHPSM throughout the rele-

vant period contained materially identical terms.
460. In the PIHP Contract, Defendant CMHPSM agreed with MDHHS,
among other things, as follows:

a. “Operation of the Concurrent 1915(b)/(c) Program must conform
to...each ... Waiver.” (Section 7.0, “PIHP Responsibilities”; the
Habilitation Supports Waiver at issue in this action is expressly in-
cluded in that agreement).

b. The provisions of each Waiver were expressly incorporated into
the PIHP Contract (Section 13.0F, “Entire Agreement,” expressly
incorporating “Approved Medicaid Waivers and corresponding
CMS conditions”).

c. In Section 3.0 (Service Requirements) in the Statement of Work in
the PIHP Contract, CMHPSM obligated itself as follows:

The PIHP shall provide covered state plan or 1915(c) ser-
vices (for beneficiaries enrolled in the 1915(c) Habilitation
Supports Waiver) in sufficient amount, duration and scope
to reasonably achieve the purpose of the service. Consistent
with 42 CFR 440.210 and 42 CFR 440.220, services to re-
cipients shall not be reduced arbitrarily. Criteria for medical
necessity and utilization control procedures that are con-

sistent with the medical necessity criteria/service selection
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guidelines specified by MDHHS and based on practice
standards may be used to place appropriate limits on a ser-
vice (CFR 42 sec.440.230).

461. Plaintiffs and the members of WACA are third-party beneficiaries of
the PIHP Contract, because the agreement was made for their benefit
and was intended by the parties thereto to be enforceable by the recip-
ients against Defendant CMHPSM. In particular (and without limita-
tion):

a. The PIHP Contract does not contain any provisions disclaiming
third-party beneficiary rights.

b. Parallel MDHHS contracts (those for General State Fund Services)
state that they do not create rights in recipients to certain services
that are funded solely by the State, since those services are de-
pendent on State appropriations and thus are not “entitlements.”
The services at i1ssue in this action, however, are Medicaid services
that are entitlements, and the contracts therefore do create rights in
recipients with respect to those services.

462. In applying for the Habilitation Supports Waiver, the State of Michi-
gan was required to, and did, give certain assurances to CMS about
how activities under the waiver (if granted) would be conducted and

how the rights of participants such as these Plaintiffs and the members

104



Case 2:16-cv-10936-AJT-EAS ECF No. 146 filed 02/11/19 PagelD.3800 Page 105 of
113

of WACA would be protected. Upon CMS’s granting of the waiver,
the assurances became binding contractual obligations of the MDHSS
to CMS.

463. Under the PIHP Contract, Defendant CMHPSM is obligated to carry
through MDHSS’s obligations, and Plaintiffs and the members of
WACA, as third-party beneficiaries, have the right to enforce
CMHPSM’s obligations.

464. Certain of the HSW assurances are as alleged in Counts VI and VII
hereof. Also as alleged therein, violations of those assurances are en-
forceable by Plaintiffs and WACA (on behalf of its members) against
Defendant Gordon pursuant to 42 U.S.C. § 1983.

465. The assurances given in the Waiver Application, however, included
far more than boilerplate, check-the-box agreement to comply with
the law. They included detailed and specific promises by MDHHS, in
words chosen by the MDHHS, to conduct the waiver programs in cer-
tain ways.

466. Among these assurances were the following:

a. In Appendix C-4 of the application, Michigan checked the box that

“The State does not impose a limit on the amount of waiver ser-
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vices except as provided in Appendix C-3” (which does not have
any limits applicable here).
b. In Appendix E-1 (at p. 123 of 192), Michigan states (emphasis

added):

An individual plan of service (IPOS) will be developed
through this process with the participant, supports coordina-
tor or other chosen qualified provider, and allies chosen by
the participant. The plan will include the HSW waiver ser-
vices needed by and appropriate for the participant. An in-
dividual budget is developed based on the services and sup-
ports identified in the IPOS and must be sufficient to im-
plement the IPOS.

c. In Appendix E-2 (Opportunities for Participant-Direction), Michi-
gan states:

The amount of the individual budget is determined by cost-
ing out the services and supports in the IPOS, after a [POS
that meets the participant’s needs and goals has been devel-
oped. . . . This process involves costing out the services and
supports using the rates for providers chosen by the partici-
pant and the number of hours authorized by the IPOS. The
rate for directly employed workers must include [taxes, un-
employment insurance, and workers compensation].

467. The implementation of the WCCMH/CMHPSM top-down budgeting
system in May 2015 breached the obligation of Section 3.0 of the
Statement of Work that CMHPSM “provide covered state plan or

1915(c) services (for beneficiaries enrolled in the 1915(c) Habilitation
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Supports Waiver) in sufficient amount, duration and scope to reasona-
bly achieve the purpose of the service.”

468. The implementation of the WCCMH/CMHPSM top-down budgeting
system in May 2015 breached the obligation of Section 3.0 of the
Statement of Work that CMHPSM *“services to recipients shall not be
reduced arbitrarily.”

469. The service limitations effected by the implementation of the
WCCMH/CMHPSM top-down budgeting system in May 2015 were
not implemented to promote, but in fact flew in the face of, medical
necessity, and they were not effected pursuant to “utilization control
procedures that are consistent with the medical necessity crite-
ria/service selection guidelines specified by MDHHS and based on
practice standards,” so that they breached Section 3.0 of the Statement
of Work for this reason as well.

470. The service limitations effected by the implementation of the
WCCMH/CMHPSM top-down budgeting system in May 2015
breached the assurance in Appendix C-4 of the HSW Application that
“[t]he State does not impose a limit on the amount of waiver services
except as provided in Appendix C-3” (which does not have any limits

applicable here).

107



Case 2:16-cv-10936-AJT-EAS ECF No. 146 filed 02/11/19 PagelD.3803 Page 108 of
113

471. The service limitations effected by the implementation of the
WCCMH/CMHPSM top-down budgeting system in May 2015
breached the obligation of Appendix D-1 that the budget be sufficient
to implement the [POS.

472. The imposition of the WCCMH/CMHPSM top-down budgeting sys-
tem in May 2015 breached the obligation that the individual budget be
determined by costing out the services and supports in the IPOS, be-
cause “costing out” involves applying actual rates to services listed,
not imposing arbitrary limits based on what was left over in a pre-
determined cap after other services had been accounted for.

473. The imposition of the WCCMH/CMHPSM top-down budgeting sys-
tem in May 2015 breached the obligation that the individual budget be
determined by using the rates for providers chosen by the participant
and the number of hours authorized by the IPOS, because the provid-
ers’ rates (which had been previously approved) were not used, but
the rates payable were reduced based on what was left over in a pre-
determined cap after other services had been accounted for.

474. The individual Plaintiffs and the members of WACA are entitled to an
injunction requiring Defendant Gordon to enforce the PIHP Contract

for the benefit of Plaintiffs and the members of WACA and reverse
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the May 2015 decision of CMHPSM and WCCMH to impose top-
down budgeting.

475. The individual Plaintiffs and the members of WACA are entitled to an
injunction requiring Defendant Terwilliger to require Defendant
CMHPSM to comply with the PIHP Contract for the benefit of Plain-
tiffs and the members of WACA and reverse the May 2015 decision
of CMHPSM and WCCMH to impose top-down budgeting.

476. The individual Plaintiffs and the members of WACA are entitled to an
injunction requiring Defendant CMHPSM to reverse the May 2015
decision of CMHPSM and WCCMH to impose top-down budgeting.

COUNT X - VIOLATION OF MICHIGAN MENTAL HEALTH CODE -

VIOLATION OF MCL 330.1722(1) (All Plaintiffs Against Defendants
WCCMH and CMHPSM)

477. Plaintiffs incorporate all paragraphs above.

478. The Michigan Mental Health Code provides that no “recipient of men-
tal health services shall ... be subjected to abuse or neglect.” MCL
330.1722(1).

479. “Neglect means an act or failure to act” by, among others, a CMH
agency, “that denies a recipient the standard of care or treatment to
which he or she is entitled under this act.” MCL 330.1100b(19) (in-

ternal quotation marks omitted).

109



Case 2:16-cv-10936-AJT-EAS ECF No. 146 filed 02/11/19 PagelD.3805 Page 110 of
113

480. A recipient is entitled to “mental health services suited to his or her
condition.” MCL 330.1708(1).

481. Defendants’ failure to provide Plaintiffs with mental health services
suited to their condition amounts to neglect.

482. Michigan’s Mental Health Code also provides that “[t]he responsible
mental health agency for each recipient” shall provide a written indi-
vidual plan of service addressing, “as either desired or required by the
recipient, the recipient’s need for ... health care ... transportation,
and recreation.” MCL 330.1712(1).

483. As alleged above, the [POS and its implementing budget are interde-
pendent. One cannot exist without the other. Since May 2015, howev-
er, Defendants WCCMH and CMHPSM do not provide CLS partici-
pants with actual budgets tied to the services and supports listed in the
IPOS but only with a single, top-line amount that is calculated solely
from staff hours and does not include separate calculations for, among
other things, transportation and recreation.

484. Defendants’ failure to provide Plaintiffs and the members of WACA
with an actual budget explicitly referring to transportation and recrea-

tion constitutes a failure to provide Plaintiffs with a written [POS ad-
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dressing their needs for health care, transportation, and recreation and
amounts to neglect.

485. Plaintiffs and the members of WACA seek by this action injunctive
relief against Defendants WCCMH and CMHPSM under MCL
330.1722(3) to prevent the continuation of this neglect.

RELIEF REQUESTED
A. Assume jurisdiction in this case;

B. Declare unlawful the rate reduction and new budget calculation imposed by
Defendants WCCMH and CMHPSM and acquiesced in by Defendant
Gordon on behalf of the Department;

C. Declare unlawful Defendants’ denial of participants’ right to self-
determination generally;

D. Preliminarily and permanently enjoin Defendants from continuing to impose
the new budget calculation method and/or any other method not in
conformity with the assurances given and obligations assumed under the
Habilitation Supports Waiver;

E. Preliminarily and permanently enjoin Defendants from denying participants
their right to procedural due process;

F. Preliminarily and permanently enjoin Defendants WCCMH and CMHPSM
from refusing to reinstate the pre-May 15, 2015 level of funding and services
to Plaintiffs and to all other CLS service recipients until lawful IPOS
meetings are conducted and CLS service recipients are offered notice of any
proposed cuts and an opportunity to be heard regarding any objections they
may have to the cuts;

G. Preliminarily and permanently enjoin Defendants from continuing to deprive

CLS service recipients of CLS services in the most integrated setting
appropriate to their service needs;
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H. Assume continuing jurisdiction as may be necessary to monitor and enforce
any relief granted;

I. Award Plaintiffs costs and reasonable attorney fees as provided by law; and

J. Grant such other relief as is just and proper.

Respectfully submitted,

/s/ Nicholas A. Gable (P79069 /s/ Edward P. Krugman (New Y ork
LEGAL SERVICES OF SOUTH Bar; admitted E.D. Mich.)
CENTRAL MICHIGAN NATIONAL CENTER FOR LAW
Attorney for Plaintiffs AND ECONOMIC JUSTICE

15 S. Washington Street Attorney for Plaintiffs

Y’?silanti, MI 48197 275 Seventh Avenue, Suite 1506
(734) 665-6181 ext. 127 New York, NY 10001
ngable@lsscm.org (212) 633-6967

krugman@nclej.org

/s/ Lisa Ruby (P46322
MICHIGAN POVERTY
LAW PROGRAM
Attorney for Plaintiffs
15 S. Washington Street
Y7psilanti, MI 48197
(734) 998-6100 ext. 117

Iruby@mplp.org

February 11, 2019
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CERTIFICATE OF SERVICE

I hereby certify that on February 11, 2019 I electronically filed the foregoing
paper with the Clerk of the Court using the ECF system, which will send notification
of such filing to all counsel of record.

Respectfully submitted,

/s/ Nicholas A. Gable (P79069)

LEGAL SERVICES OF SOUTH CENTRAL MICHIGAN
Attorney for Plaintiffs

15 S. Washington Street

Ypsilanti, M1 48197

(734) 665-6181 ext. 127

ngable@lsscm.org
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Appendix E: Participant Divection of Servicey
E-Z: Opportunities for Participant Direction (1 of 6)

a. Participant - Employer Authority Complete whent the waiver offers the employer authority opportunity as indicated
in frem E-1-b:

L Participant Employer Status, Specify the participant’s emiployer status under the wajver. Select one or both:

. Partielpant/Co-Employer, The participant {or the participant's representative) functions as the co-

employer (imanaging employer} of workers who provide waiver services. An agency is the common law
cmployer of participant-selectedirecruited staff and performs necessary payroll and kuman resourees
functions. Supports are availuble {o assist the participant in conducting employerrelated functions,

Specify the types of agencics (a:k.a., agencies with choice) that serve as co-employers of participant-
selected staff:

In the Agency with Choice modcd, participants serve as managing employers who have the sole
responsibility for selecting, hiring, managing and firing their workers, The agency (described in this
document as “AWC provider™) serves as-employer of record and is solely responsible for handling the
administrative aspects of employment (such as processing payroll; withholding and paying income,
FICA, and unemployment taxes; and securing worker’s compensation insurance), In the-Agency with
Choice model, participants may get help with selecting their workers {for example, the AWC provider
may tave a poo! of workers available for consideration by participants). The AWC provider may also
provide back-up workers when the participant’s regular worker is not available. Like tradjiional staffing
agencies, the AWC provider may be able (o provide benelits to workers from its administrative funding
(such as paid vacation, sick time, and health insurance) that participants divectly employing workers
cannot provide. The Agency with Choice model ig4ls0 an important option for participants who do not
wani to directly employ workers or who want to transition into direct employment,
Participant/Cormon Law Employer. The participant (or-the participants representative) is the
common law employer of workers who provide waiver services, An IRS-approved Fiscal/Employer
Agent functions as the participant's agent in performing payroli and other employer respousibilities that
are required by federal and state law. Supports are available to assist the participant in conducting
employer-related functions,

ti. Participant Declsion Making Authority, The participant (or the participant's representative) has decision
making authority over workers who provide waiver services, Seiect one o nore devision making authorities
that participants exvercise:

I Recruit staff

- Refer staff (o sgency for hiving (co~cmployer)

. Select staff from worker registry

Hire staff common law employer

Verify staff qualifications

-~ Obtain eriminal history and/or background investigation of sialf
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Specify how the costs of such investigations are compensated:

The fiscal intermediary is responsible for conducting criminal background checks for directly employed
providers. The cost is built into their monthly fee,
* ¢ Specify additional staff qualifications based on participant needs and preferences so Iong as such

qualifications nre consistent with the qualifications specificd in Appendix C-1/C-3,
¢ Determine staff duties cunsistent with the service specifientions in Appendix C-1/C-3.

" Determine staff wages and bencfits subject to State Hmits
. Schedule staft

Orient and Instruct staff in duties

Supervise staffl

Tvaluate staff performance

i Verify time worked by staff and approve thne sheoets
Discharge staff (common law employer}

Discharge staff from providiag services (co-cmployer)
o7 Other

Specify:

Appendix B: Participant Direction of Services
- E-Zi Opportunities for Participant-Divection (2 of o)

b. Participaut - Budget Authority Complete when the waiver offers the budget anthority opporticnity as indicated in
ltem E-1-b:

i. Participant Decisionn Making Authority. When the participant has budger authority, indicate the decision-
making authority that the participant may exercise over the budget. Sefeer one.or more;

. Reallocate fundls among services incladed in the budget
Determine the nmount paid for services within the State's established limits
Substituteservice providers '
Schedule the provision of serviees S . .
Specify additional service provider qualifications consistent with the qualifications specified in
Appendix C-1/C-3 ‘
i Bpecify how services are provided, cousistent with the serviee specificdtions contained in Appendix
C-1/C-3 .
 Tdeutity service providers and refer for provider enrollment
I Authorize payment Tor waiver goods and services
o Review and approve provider invoices for services rendered
" Other

Specify:

Appendiv E: Participant Dirvection of Serviees
T-1: Opportunities for Participant-Direction 3 of 6)

b. Participant - Budget Authority
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il Parficipami-Directed Budget Describe in detai] the method(s) that are used to establish the amount of the
participant-directed budget for waiver goods and services over which the participant has autharity, including
how the method makes use of reliable cost estimating information and is applied consistently to each
participant, luformation about these method(s) must be made publicly available,

An individual budget includes the expected or estimated costs of a concrete approach of obtaining the mental
health services and supports included in (he IPOS (SD Guideline H.C.). Both the individual plan of service
(IPOS) and the individual budgetate developed in conjunction with onc another through the person-centered
planning process (PCP) (SD Guideline 11 A}, Both the participant and the PIHP mustagree (o the amounts
in the individual budget before it is authorized for use by the participant. This agreement s based not only on
the amount, scope and duralion of the services and supports in the IPOS; butalso on the type of arrangements
that the participant is using to obtin the services and supporis. Those arrangements are also defermined
primarily through the PCP process.

Michigan uses a retrospestive zero-based method for developing an individual budget. The mmount of the
individual budget is determined by costing out the services and supports in the IPOS, after a IPOS that meels
the participants needs and goals has been developed, i the IPOS, each service or support is- identified in
amount, scope and duration (such as hours per week or month). The individual budget should be developed

for a reasonable period of tinie that aflows the participant to exereise flexibility (usually one year},

Once the IPOS is developed, the amount of funding needed to obtain the identified services and supporls is
determined collectively by the participat, the mental health ageacy (PIHP or designes), and others
parlicipating in the PCP process. :

This process involves costing out the services and supports using the rates for providers chosen by the
participant and the nwnber of hours authorized in the IPOS. The rate for directly cmployed workers must
include Medicare and Social Security Taxes (FICA), Unemployment Insurance, and Worker's Compensation
Tasurance, The individual budget is authorized in the amount-of that total cost of alf services and supports in
the IPOS. The individual budget must include the fiscal infermediary fee if a fiscal intermediary is utilized.

Participants wwst use a fiscal intermediary if they are direc(ly employing workers and/or directly contracting
with other providers thal de not have conlracts with the PIHPs, 1f & participant chooses 1o contract oty with
providers that aye already under. contract with the PIHP, there is no requirements thit 4 fiscal intermediary be
uscd. ' .

Fiscal intermediary i a §1915{b) waiver service and is available to-any participant using a self-determination
arrangement. Esch PIHP develops a contract with the fiseal intermediary to provide fingscial management
services (FMS}) and sets the rate and costs for the services. The average mouthly fee has ranged from $75.00

to $125.00. Actual costs for the FMS will viry depending on the individual's needs and usage of FMS, ns
well a5 the negotiated rate between the PIHP and fiseal intermediary.:

Appendix B Participaut Direction of Servieds
E-2: Opportunitics for Participant-Direction (4 of 6

b. Participant - Budget Authority

iii. Informing Participant of Bl‘ici'g'éf‘Amma ut, Describe how the State informs each participant of the amount of
the participant-directed budget and the procedures by which the participant may request an adjustiment in the
budget amount,

Materials provided by the PIHP inchde written information on the development of the individual budget.
During the planning process, a participant is to be provided clear mformation and explanation of current
service costs and allotments, slong with information that provides guidance on developing and utilizing
providerrates that wauld be applied by the participant during individual budget inplementation.

As noted in section E-2(bj(ii) above, the-budget is developed in conjunction with thedevelopment of the
1PQOS, using the PCP process, or is defermined as applied o u pre-existing, sufficient IPOS, using the PCP
process. Budget authorization is contingent upon the participant and the PIHP entity reaching agreement on
the amount of the budget and ou the methods that will, or may, be applicd by the participant to implement the
plan and the individual budget. The budget will be provided to the participant in written form, as an
altachment to the Sclf-Determination Agreement that autlines the expectations and obligations of the
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participant ad the PTHP. The participant's plan is also attached to the agrectent.

The participant's supports coordinator, supports coordinator assistant, or independent supports broker (or
otber qualificd provider sclected by the participanr) are expecied Lo provide assistance to the participant in
understanding the budget and how to utilize it. In situations where the participant also has an independent
supports broker, the broker will assist the pariicipant to understand and apply the budget. Tle participunt
may seek an adjustimentto the individual budget by requesting this Trom their supports coordinator or other
chosen qualified provider. The supports coordinator; supports coordinator assistant, or independent supports
broker (or other qualified provider selected by the participane) will be expected to agsist the participant to
convenc a meeting including the patticipant’s chosen family members and allies, and to assure facilitation of
a PCP process to roview and reconsider the budget. A change in the budget is not effective uynless the
partictpant and the PIHP haveagreed to the changes,

Appendix I Participant Direction of Services
-2 Opportunities for Participant-Direction (5 of 6)

b. Participant - Budget Authority

iv. Participant Lxerclse of Budget Flexibility, Select one:

- Modifications to the participant dirceted budget niust be preceded hy' a change in the service
plan.

The participant has the acthority to modify the serviees ineluded in the participant directed
budged without prior approval.

Specify how changes in the participant-directed budget are documenied, including updating the service
plan. When prior review of changes is required in certain circumstances, describe the circumstances and
specity the entity that reviews the proposed change:

The amount of the individual budget must be sufficient to provide a defined amount of resources, ft
must ulso be written to allow flexibility in its use, which means that an participant can decide when
services and supports are used and make some adjustments between budget line ftems. The SD
Guideline describes types of flexibility (SD Guideline HLE4);

Adjustments that do not require a Modification to the Tndividual Budget:

Unless an adjustment deviates from the goals und objectives in the parlicipant's IPOS, the participant is
not required to obtain permission from the mental health agency (PIHP or designee) or provide dvance
notification of an intended adjustment, “The [participant] may adjust the specific application of
CMHSP-authorized funds within the budget between budgetary line items and/or categories in order to
adjust his/her specialty mentl health services and suppors arrangements s he or she deems necessary
1o accomplish his/her IPOS.” (S Guideline ILE 4.5.) The IPOS musl be writteiy i a way that ’
contemplates and plans for the manner in which the participant may use the services and supports,
Amaunts, scopes and durations may be written in ranges or a length of time that makes flexibility
possibile (@ moith or 4 quarter), Services and supports that are simitar and may be substituted for one
another should be.identified as well as scrvices and supports for which there is no substitution,
Adjustments in this manner should be communicated to the mensal health agency (PIHP or designee) in
a timely manner.

Adjustments that Require a Modification to the Individual Budget:

Sometimes, # participant wants to make an adjustment that fondamentally alters the IPOS (for example,
substituting one service for another service that is not similar, forgoing services and supponts, or using
scrvices and supports not authorized). If the adjustment “does not sarve to accomplish the direction and
intent of the person’s IPOS, then the TPOS must be appropriately modified before the adjustment may be
made.” (SD Guideline I1.E.4.d). In this situation, a modification can often be made over the phone
between the participant and his or her supports coerdinator, supporis coordinator assistant, or
independent supports broker (or other qualified provider sclected by the participant). The change should
be accomplished as expeditiously as possible. Larger changes may need (o be made through the PCP
process.
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The mental health agency (PIHP or designee) must provide the participant with information on how (o
request a Medicaid Fajr Hearing when the participant™s Medicaid-funded services are changed, reduced
or terminated as a result of a reduction in the individual budget or denial of ihe budget adjustment,

Appendiy In: Participant Direction of Services
E-2: Opportunitics for Pavticipant-Direction (6 of 6y

b. Participant - Budget Authority

v. Expenditure Safeguards. Describe the safeguards that have been established forthe timely prevention of the
premature depletion of the participant-divected budget or to address potential service del ivery problems that
may be associated with budget undeinutitization and the entity (or entities) responsible for implementing these

safeguards:

Participants must use a fiscal intermediary if they are dircetly employing workers and/or directly contracting
with othier providers that do not have conlracts witli the PI HPs. Most participants use F MS through & fiscal
interniediary even if they only contract with providers alveady under contract with the P1 HP; however, there
is 1o requirement that they do se.

The funds in an individual bud get ave transferred to the fiscal ntermediary, which handles payment for
services and supports in the IPOS upon receipt of invoices and timesheets authorized by the participant. The
fiscal intermediary provides both (he participant and the mental health agency (PIH? or designee) a menthly
repart of expenditures and flags expenditures that arc over or under the expected amownt by ton percent or
more, This report is the centyal mechanisin for nionitoring implementation of the budget. Over- or under-
utilization identified in the report can be addressed by the supports coordinatot {or other ¢hosen qualified-
provider) and participant informally or through the PCP process. L ,

The supports coordinator, supports coordinator assistant, or independent supports broker {or other chosen
qualified provider} is responsible for assisting the jrarticipant in implementing the individual budget and
anangements, including understanding the budget report, A participant can use an independent supports
broker to assist tim or her in implementing and monitoring the IPOS and budges. When a participant uses an
independent supports braker, the supports coordinator {bther qualified provider sefccted by the participant)
has 2 more limited role in planning and implementation of arrangements 50 that the assistance provided is not
duplicated. However, the authorization and monitoring the IPOS and individual budget cannot be delegated
to an ndependent Suppoits Broker by the PIHP ordesignee,

ITusing FMS through a fiscal intermediary, the supports coordinator; supports coordinator gsdistant, or
independent supporis broker (or other chosen qualified provider) receives a copy.of the-budget and a copy of
the monthly budget report. Tn the required monitoring and face-to-face contact they have with the
participant, the suppoits cosrdinator, stpporls coordinator assisiant or independent supporls broker (or ather
qualified provider) must address any over- or under-utlization of the budget that they identify in-the monthly
budget report. 1f the participant does not use a fiscsl intermediary because he-or she only contratts with
providers already under contract with the PIHP, the PIHP mus! provide a monthly budget report to the
participant and supports coordinator, supports coordinator assistant or independent supports broker {or other
qualified provider) so the purticipant can effectively manage his or her budget and thereby, cxercise budger
authority.

Appendix Fr }"ar{’icipant.I?Eijghts o -
o Appendix F-1: Opportunity to Request a Fair Hearing

The State provides an apportunity {o request 4 Fair Hearing under 42 CFR Part 431, Subpart E 16 idividuals: {a) who are tot
given the choice of home and cormumuni ty-based services us an alicrnative to the institutional care-specified in ftem 1-F of the
request; {b) are denicd the service(s) of their-choice or the provider(s) of their choice; ov, (c) whose services are denied,
suspended, reduced or terminated. The State provides notice of action as required in 42 CFR §431.210.

Procedures for Offering Opportunity to Request a Fair Hearing. Describe how the individual (or his/her legal
representative) is informed of the opportunity to request a fair hearing under 42 CRR Part 431, Subpart E. Speeify the notice
(s} that are used to offer individuals the opporlunity to request a Fair Hearing. State laws, regulations, policies and notices
referenced in the description are available to CMS upos request through the operating or Medicaid agency.
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The State has established a grievance system that is compliant with 42 CFR 431 Subpart F through contract agreement with
each of the 18 PIHPs. The Grievance and Appeal Technical Requirement is Attachment 6.3.2.1 of the MDCH/PIHP
concurrent §1915(b)/(c) contract,

The no rict'z of ac&i'(),n to the beneficiary or hisfher logal represeniative must be in writio & and mect the Janguage format needs
of the individual in order that he/she understands the content, (i.e. the format meets the needs of those witls limited English
proficiency, limiled reading proficiency or sensory impairments).

The content of both the sdequate and advance notice of action must include:

~ An explanation of whal action the PIFIP has taken or intends to take,

- The reason {or the action(s) [42 CFRA40.230(d) is the basic logal authority for an action to place appropriate timits on a
service based on such criteria ay medical necessity or on utilization control procedures],

- The beneficiary or histher legal representative’s right 1o request a State fair hearing and instructions for doing so,

- The benefiviary or his/her logal representative’s right to file a PIHP appeat and instructions for doing su,

- The circumstances under which an expedited rezolution can be requested and instructions for doing $0 and

- An explanation that the beneficiary may represent himself or herseif ar use legal counsel, # relative, & friend or other
spokesperson.

An advance notice of action must also include an explanation ol the circumstances iider which services will be continued
pending resolution of the fair hearing or appeal, how to request that benefits be continued and the circumstances under
which the beneficiary or his/her legal representative may be required 1o pay the costs of these services,

Both notices of action must include a Requost for Heating Form (DCH-0092) and a pre-addressed en%’!dp‘e;

1f a beneficiary not enyolied in the HSW requests to apply for the HSW, the beneficiary must be given the choice of liome
and community-based waiver services as an alternative 1o the level of cars provided in an ICF/ID by the PIHP. Evidence
that the PUHP offered this choice to the beneficiary is docuimented in Section 3 of the FISW eligibility certification form. If
the PIHF does not offer the choice between home and community-based services instead of the leve! of care offered by an
ICF/MR, thg PIHP must give adequate notice to the beneficiary or legal representative {if applicable) per the process
deseribed above. ) :

Once the HSW application has been submitted to MDCH-MHSA for review, if’the bencﬁciz:ry is determined to not meet
eligibility requirements for the HSW, an adequate notice is sent to the beneficiary and legal representative (if applicable) by
the MDCH-MHSA HSW Program Manager, This notice follows the process described above.

Once a beneficiary has enrolled in the HSW, the par’!"i'ci;‘p'n‘rﬁ: may receive adequale or advance notice, depending on the
decision related to their HSW or other Medicaid mental health services.

Upon completion of the development of the individual plan of services (IPOS) through the person-contered planning
procass, the beneficiary or his legal representative is provided adequate notice of action at the time of the siguing that e or
she may file & request for a fair hearing if e or she subsequently disagrees with the seope, duration or ntensity-of
authorized services. Adequate notice of action is also provided when there-is a decision by the PIHP to deny or limit -
authorization for services requested. Notice is provided to the beneficiary or his/her legal representative on the same date as
the action takes effect, = _ '

Advance notice of action is provided/miiled to the benefiviary or histher logal répresentative at least12 days prior to the
proposed date |l action s to lake effect when:

- the PIHP has denied or given limited authorization of a requesied service;

- a deeision has been made to reduce, suspend or lerminate services currently being provided;

- the PIHP has failed to make a standard authorization decision and provide notice of such within 13 days from the date of
receipt of the standard request for services; S

- the PIHP has failed to make an expedited authorization decision within threc working days from the date of receipt of i
request for expedited service authorization; )

- the PIHP has denied, in whole or in part, payment for a service;

- the PIHP has failed to provide services within 14 days of the start date agreed upon during the person-centered planning
process and as authorized by the PIHP; - )

- the PIHP has failed to act within 45 days from the date of a requast for a standard appeal or 3 working days from request
of an expedited appeal; or

- the PIHP has failed to provide disposition and notice of a local gricvance/complaint within 60 days of the date of the
request.
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PIHP policies and procedures vary as to upon wham the responsibifity is placed to notify beneficiaries or their fegal
representatives of an ndverse action, e.g. Utilization Management, Customer Services, person destgnated in the plan of
service as responsible for assuring that conumitted services/supports are delivered, (MDCH Admin, Rule 330.7199)

The PTHF is required to maintain Grievance System records of beneficiary appeals and grievances for review by State staff
as part of the State quality strategy, The HSW Program Manager also monitors Fair Hearing Requests and Decisions by the
Tribunat for HSW participants and takes action with the PIHP when necessary Lo asswre HSW services are provided as
specified in policy. '

PIHP Grievance System records mwst contain sufficient informmtion o accurately reflect;
«The process in place to track requests for Mcdicaid services denied by the PTHP or any of its providers,
*The volume of denied claims for services in the most rocent year.

All notiees of netion which include information vn the oppottunity to request a Slate fajy hearing are maintained in
appropriate PIHP administrative files and a copy in the beneficiary’s record,

Appendix Fi Participant-Rights
Appendix F-2: Additional Dispute Resolution Process

8. Availability of Additional Dispute Resolution Process, Indicate whether the State operales another dispule
resolution process (hat offers participants the opportunity to appeat decisions that adversely affect their services while
preserving thuir right to a Fair Hearing, Select one;

No. This Appendix does not apply
Yes. The State operates an additional dispute resolution process

b. Description of Additional Dispute Resolution Process, Describe fhe additional dispute resolution process,
including: (a) the State agency that operates the process; (b) the nature of the process (i.e., procedures and
tmeframes), including the types of disputes addressed through the process; and, {c) how the right to a Medicaid Fair
Hearing is preserved when « participant elects to make use of the process: State laws, regulations. and policics
referenced in the description are available to CMS upon request through the operating or Medicaid agency.

a) The Staic has established a gricvance and appeals system that i3 compliant with 42 CFR 431 Subpart F through
contract agreement with each of the 18 PIHPs. The Grievance and Appeal Technical Requirement is Attachment
6.3,2.1 of the Medicaid Managed Specialty Supports and Services Concurrent §1915 (b)(c) Waiver Program
Contract,

b) Conceptlually, the grievance system divides beneficiary complaints into two categories, those challenging an
action, such as a denial, termination, or reduction of a service, and those challenging anything else, such as a
beneficiary's dissatisfaction with service, e.g., qualily of care or services provided or aspects of interpersopal
relationships between a service provider and the beneficiary, A challenge (o an action is called ay appeal. Any other
type of complaint is considered a grievance,

Beneficiary Appeals: Local appeats, like requests for fair hearings, are initiated by notice of an adverse action, The
beneficiary or his/her legal representutive may reguest a focal appeal concurrently with filing a request for a fair
hearing and under the following venditions:

- The beneficiary or his/her legal representative has 45 days from the date of the notice of action to request a Jocal
appeal;

- An oral request for a local appeal of an action is treated as an appeal 1o establish the earliest possibic filing dute for
appeal. The oral request must be confinmed in writing unless the beneficiary or his/her legal representative requesis
expedited resolution;

- The beneficiary or histher legal representative may file an appeal with the PIHP orgawizational unit approved and
administratively respousible for facilitating local appeals, e.g. Customer Services, Office of Recipient Rights;

- If the beneficiary or his/her legal representative requests a local appeal not more than 12 days from the date of the
notice of action, the PIHP must reinstate or cantinue the service(s) until disposition of the fair hearing,

When a beneliciary or his/her legal representative vequests a local appeal, the PIHP is required o:

- Give the beneficiary or histher legal representative reasonable assistance to complete forms and to take other
procedural steps. This includes but is not limited to providing interpreter scrvices and toll free numbers that have
adequate TTY/TTD and interpreter capability,
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FAX: (734) 222-6715

TO: Andy LaBarre .

Chalr, Ways & Means Committee
FROM: Verna J. MeDaniel

County Administrator
DATE: February 18, 2014

SUBJECT:  Behavioral Health Task Foros ~ Final Report

BOARD ACTION REQUESTED: S
Approval of the final report and recommendations submitiad by the Behavioral Health
Task Force, dated December 31, 2014 authorization of an adjustment to the 2014775
Community Support and Treatmerit Services budget; authorization of position
rodifications ralaied to the provision of mental health services; and authiorizing the
implementation of the recommendations and timeline proposed by the Behavioral
Health Task Force.

BACKGROUND: , . .
In ths summer of 2014, it becams apparent that there was a serious crigis In financing
mental heallh services for publicly funded consumers in Washienaw County, The
County Board of Commissionars approved the budget for Community Support and
Treatment Services (CSTS). CSTS, a county depariment, is the principal provider of
direct menial health consumer sarvices in Washtenaw County, vig a contract with the
Washtenaw Community Health Org"étr’ﬁzsdio‘nj_v(\[‘«{_C)I-JGI').,.S‘ub"seQt;ieﬁ‘dyj WCHO informed
the county that there was a shortiall of saveral millien dolfars in funding {see attached
Executive Impact Summary of Proposed Reduction fo Mental Heafth FY15 Budget),

Immediately, the County Commissioners raised questions ‘Cdﬁééfﬁfﬁg the percsived
inefficiencies and ineffectiveness of WGHO as they no longer held the designation of
the PIHP by the State; duplication of adminisirative expenses between WCHO and

- CSTS; and ths desirability of maintainin"g"th'é'WCHOparirfership between Washienaw
County and the University of Michigan, The_parfnersbipagreemen% contains a provision

for giving a one-year nolice for ending the partnership,

Washteriaw County and the University of Michigan Health Systern (UMHS) establishad |
the Behavioral Health Task Force on September 3, 2014, 10 evaluate the issues,
options and implications of sither maintaining or sliminating the partnership and the
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WCHO (The charge to the Task Force is contained in the Exhibits ic the F inal Report,
which are an file with the Washtenaw County Clerk).

DISCUSSION: ,

The WCHO was established as a separaie lagal entity in 2000 as a partnership
betwsen Washienaw County and the University of fichigan. Each pariner appoints six
members {o the Board of WCHO. WCHO is ane of only two such Community Mental
Haaith Organizations in Michigan, The ariginal purpose for WCHO was to establich an
integrated health care delivery system to provide mental heaith, substance abuse and
primary and specialty health care to Medicaid, low income and indigent consumers,
There are only three models allowed in the State mental healt code for organizing
mental health services for publicly funded consurmers: a Cornmunity Mental Health
Organization (WCHO), a Cammunity Mental Health Authority, and & Community Mental
Health Agency. WCHO is a Community Mental Health Organization.

" The Task Force consisted of three voling members: Verna MceDanlsl, Washtenaw
County Administrator; Brent M. Williams, M.D., MPH, biedical Director, UM Complex
Care Management Prograim; and Robert Laverly, the Chair of Task Force. The Task
Force invited participation of advisors, consultanis and experts from the University of
Michigan Health System, county government, the WCHO, CSTS, the State of Michigan
and the regional agency for mental health ssrvices. The Task Force mel eleven times,
conducted Interviews, and reviewed numerous docurnents and finangial information.
The three alternative organizational models were evaluated. The Task Force was
provided valuable voluntary assistance by the Center for Healthcare Research and
Transformation., : : o

A significant unanticipated event was the retirment of the WCHO Executive Director on
December 27, 2014, This called for accelerating the time frame for the Task Forea o
complete its work. ‘

The Universtty of Michigan Health System (UMHS) and Washtenaw County have
enjoyed a long-standing relationship in serving publicly funded consumers needing

mental health services, The WCHO parinership was established to provide for
improved integration between physical and mentat health services, to foster innovation,
to provide for educational sites to train new practiiioners, to seek grant funding and,
most importantly, to improva the quality of care, Both the county and the UMHS wish to
continue and sirengthen this relationship, and further broaden the arrangements to

b

include the St Joseph Marcy Health System.

In evaluating the current partnership (WCHO), the Task Force concluded thet this
arrangement has not achieved the potential envisioned in its original purposes ang
goals. This view is widely held. The Task Foree identified numercus factors that have
contributed to this outcoms. The most significant factors are:
o Frequent changes in leadership.
»  WCHO and ite major contractor for direct consumer care (C8TS) are separate
enfities with separate management teams. They do not coordinate planning,
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budgeting and evaluation; and lack effective communication and joint prablem
solving.

«  Changing role of WCHO from a regional entity to a focal entity,

+ Confusing and declining funding.
Ineffsctive management of the partnership by the parent entifies (Washtenaw
County and UMH3).

» Lack of adequate governance of WCKO, , »

o Lack of funding and focus on Integraiing medical and mental health care,

The future funding, organizing and integration of mental healih services with physical
health care will be even more chalienging in the future. Contributing to this uncertainty
are new global payment systems, the Affordable Care Act, increased numbars of ‘
Mediceid consumer sligible for mental health services, and expanded emphasis on care
management. In the futurs, the organization and management of menial healih
services must be more flaxible, sfficient, effactively governsd, effectively managed,
responsive, innovative and clear on its purposs and goals,

SUMMARY OF THE EIGHT TASK FORCE RE&G?@&%&?@@&T@&S:
1. Discontinue the legal partnership and dissoive the WGHO. ,
2. implement a Community Mental Health Agency model {Agancy) for providing
mental health services for publicly funded consumers.
a. Confirm the financial impact on the county by moving to an Agenicy modal,
b. Appoint & Community Mental Health Board that is capable of assuming
the role of a governing body for a Community Mental Healih Authority,
C. Seek recommendations from UMHS and SIMHS for represantation an the
Mental Health Board. ‘ v
3. Prepare {o transition from the Agency modei to a Community Merital Haalth
Authority model (Authority) within two years,
4. Establish an affiiation agresment between the county, UVHS and SIMHS 1o
condust strategle planning for mental health services, identify and implerment pilot
programs, provide educational opporiunities, conduct research and ssel graits.

5. Formalize specific programmatic agreements batween the county, UMHS and
SJMHS for mental health services. _

6. Provide for the involvement of Packard Health, other safety net clinics and the

Washtenaw Health Initiative (WHI) In the planning, assessment and delivery of

menial health services.

Conduct a formal search to selsct a person capable of providing leadership to the

Agency and to manage the transition to the Authority.

8. Implement an annual, formal evaluation process, conducted by an external
consultant, fo asssss the performance of the Agency. This should include 2
focus on clinical quality, client saﬁsfacﬁon,-ﬁnancial*perforﬂiance, program
development, and results for the clienis served.

=
.

implementation wil] follow acceptance of these recommendations by county leadership,
the UMHS, and the Siate of Michigan. It will require three fo six months to accomplish
the transition from WCHO to 2 Community Msntal Health Agency and td prepare for the
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eventual development of a Community Ments! Health Authority, In the interim, the
WCHO Board will need to confinue its governance duties. Washtenaw County
Administration will bear the responsibility for managing the implementation plan.

FROPOSED IMPLEMENTATION TIMELINE TO TRANSITION TO AGENDY:

> Veriiy financial impact (Complefed 2/5/1 5}

»  Staft Mestings with C8TS and WCHO Staff (Ongoing)

# Seek support and endorsemsnt from WCHO Board and University of Michigan

Health System of Task Force recommendations. (Completed 1/20/ 15}

# Amend service agreement between WCHO and CSTS to include remaining
required functions (issued 2/9/15, fully executed no later than 2/27/1 5}
Consolidate administration (1/1/15 - 7/3 1/15)

Initiate search process for the Executive Director of the Agency {by 3/9/15)

Hire New Executiva Director of the Agency (by 5/31/18)

Notify the State of intent fo change CMHSP designation (by 4/1/15)

Seek fermal approval from the Staie of Michigan of CMHEP designation (bv

8/30/15)

Initiate discussions with UMHS and SJMHS to establish an affiliation agresment

and spscific programmatic agresments (beginning 7/1/15)

Initiate the process for identifying and selecting the CMH Board (ny 7/1/15)

Create a formal Board development and sducation program (7/1/15 — 8/31/15)

Orient the new CMH Board (by 9/30/15) '

Initiate discussion regarding labor, legal, financial, and programmatic implications

of transition to an Authority .

Develep a process and identify an external consultant o performan annual

evaiyation of the Agency

¥ Initiate annual evaluation of external contractors within the provider network {by
10/1/185)

e

o
¥

Yooy

YOV WY

IMPACT ON HUMAN RESOURCES: ,

Effective 2/1/15, Washtenaw County has implemented & hiring review for all CSTS
vacancies. Thers are clrrently 28 vacancies within the CSTS Department, all of which
will be placed on hold vacant status,

Moving to an Agency as recommended in the Task Force report will necessitais the
elimination of 23 positions.

IMPACT ON BUDGET; .

There exists a $3,852,142 deficit for FY'15 for mental healin funding within Washtenaw
County, Administrative efficiencies and other contract modifications are currently being
made {0 bridge the gap and closs the deficit by 8/30/15. Reductions made mid-yvear
during FY2018 shall carry forward as annualized savings in FY20186,

Savings are quantified as follows:

Community Living Services (CLS) - $2,312,975
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« Staff, Providers & Consumers collectively raviswing staffing patterns

= Alignment of provider rates with regional pariners
Realignment between Utilization Management, Finance, Clinical and Contracted
Providers under a single line of authority

Consolidation of Administrative Functions and Services - $1.549,187
+  Elimination of duplication of administrative funclions

IMPACT ON INDIRECT COSTS:

WCHO contributes to the county’s General Fund through payments for indirect costs a8
specified by the Cost Allosation Plan, budgeted at $294,676 in 2015, As the dissolutian
of WCHO means that the department will no longer make these payments, ihe county
will not receive all anticipated revenues, though the gxact shorifall is unknowr, This
ravenue is expected to retumn in future years as the resources formerly utiiized by
WCHO are put to use alsewhers in the county,

HAPACT ON OTHER COUNTY DEPARTMENTS OR QUTEIDE AGENGIES:
None.

CONFORMITY TO COUNTY P’OL)‘@E‘:‘:S;
The Task Force and implsmentation imeling conforms te Gounty policies.

ATTACHMENTS/APPENDICES:
» Rasoluiicn
» Behavioral Hsalih Task Force Fina! report
+ Agency Organizational Chart
@ Executive Impact Summary of Proposed Reduction to Mental Healih FY15 Budgst
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A RESOLUTION APPROVING THE FINAL REPORT AND RECOMMENDATIONS
SUBMITTED BY THE BEHAVIORAL HEALTH TASK FORCE, DATED DECEMBER 31, 2074,
AUTHORIZING POSITION MODIFICATIONS, AS WELL AS A BUDGET ADJUSTMENT

WASHTENAW COUNTY BOARD OF COMMISSIONERS

March 4, 2015

WHEREAS, in the surmmer of 2014, it became apparsn: that there was 3 sevlous crisis in
financing mental health services for publicly funded consumers in Washtenaw Coungy. The
County Board of Commissionars approved the budget for Community Support and Treatment
Services (CSTS), and :

WHEREAS, CSTS, a courity dapartment, is the principal provider of dirast mertal heaith
consurers ssrvices in Washtsnaw County, via a contract with the Washtenaw Community
Health Orgenization (WCHO). Subsequently, WCHO inforred the courtty that there was 2
shortiall of several million doliars in funding; and

WHEREAS, immediately, the County Commissioners raised questions soncerning the perceivad
inefficiencies and insffectivensss of WCHO: duplication of administrative expenses hetween
WCHO and CSTS; 2nd tha deslrability of maintaining the WCHO partnarship between
Washienaw County and the University of Michigan. The partnership agresment containg a
pravision for giving a one-year notice for ending the parinership; and

WHEREAS, Washtenaw County and the University of iichigan Health System {UMHS)
established the Behavioral Health Task Forcs on Seplember 3, 2314, o evaluate the iostuss,
options and implications of either maintaining or eliminating the parinership and the WCHO (The
ciiarge to the Task Force is contained in the Exhlbits); and

WHEREAS, the WCHO was established as a separate legal entity in 2000 as g partnership
batwesn Washtenaw Cotinty end the University of Michigan. Zach partner appoints siy
members to the Board of WCHO. WCHO is one of only twa such Community Mental Health
Organizations in Michigan, The original purpose for WCHO was to astablish an integratad
healih care dsfivery system to provide mental health, substance abuse and orimary and
specialty health care to Medicaid, low incorne and indigent consumars. There are onily thres
madels allowed in the Stats mental health code for organizing menial health services for
publicly funded consumers: a Community Mental Healin Organization (WCHO), & Commury
Mental Health Authodity, and & Community Mental Healih Agency, WCHO s @ Cemmunity
Mental Health Organization; and

WHEREAS, ths Task Force consisted of three voting members: Verna MceDaniel, Washtanaw
County Administrator; Brent M. Wiliams, M.D_, MPH, Medical Director, UM Complex Care
Wanagement Program; and Robert Laverty, the Chair of Task Force. The Task Force invited
participation of advisors, consultants and experis from the University of Michigan Health
Sysiem, county government, the WCHO, CSTS, the State of Michigan and the regicnal agency
for mental health services. The Task Force met elsven fimes, conducted interviews, and
reviewed nurmerous documents and financial information. Three alternative organizations
models were svalusisd; ano
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WHEREAS, a significant unanticipated event was the retirement of the WCGHO Extecutive
Director on Decamber 27, 2014, necessitating the accaterating the fims frame for the Task
Farce to complete its work; and

WHEREAS, the University of Michigan Health System (UMHS) and Washtenaw County havs
enjoyed a long-standing relationship in sgrving publicly fundad consumers heeding mantal
health services, The WCHO parmership was-gstablished to provids for mproved integration
between physical and mental health services, to foster innovation, o provide for sducationat
sites fo frain new praciitioners, lo seek grant funding and, most impaortantly, to improve the
quality of cara. Both the county and the UMHS wish to coniinue and strengthen this
relationship, and further broaden the arrangements to include the St Joseph Mercy Health
System; and

WHEREAS, in evaluafing the turrent partnership (WCHO), the Task Force soncluded that this
arrangement has not achieved the potential envisioned in iis original purposes and goals. This
view is widely held. The Task Forcs Identified numerous factors that have contributed to this
cutcome. The most significant factors are! : ' '
« Frequen{ changes in leadership, _
¢ WCHO and tts major contractor for direct consusmer care (CSTH) are separate entities
with separate maragement teams, They do ot coordineta planning, budgsting and
evaluation; and lack effective communication and joint prablem solving. :
s Changing role of WCHO from g regional entity to a local gntity.
»  Cenfusing and declining funding,
»  Ineffective management of the partnership by the parent entities (Washtenaw County
and UMHS]).. . ' ‘
= Lack of atiequale governance of WCHO.
s Lack of funding and focus on integrating medical and mental tieal care; and

WHEREAS, the future funding, organizing and integration of mental health services with

physical health care wilf be even more challenging in the fuiura, Coniributing fo this uncerfainty
ars new global payment systems, tha Affordabie Care Act, Increased numbers of Medicaid
consumers eligible for mental health services, and expanded emphasis on care management, .
In the future, the arganization and management of mental health services srust ba more fewible,
efficlent, effectively governed, affectively managed, responsive, inncvative and clasr on its
purpese and goals; and

WHEREAS, ths Summary of the Eight Task Force Recommendations =

1. Disconiinue the iegal partnership and dissolve the WCHO. S
2. Implement & Community Mental Health Agency mods! {(Agency] for providing meniat
heaith services for publicly funded consumers.
& Confirm the financial impact on the county by moving to an Agency modal.
B. Appaint a Community Mental Health Board that is capable of assuming the
rofe of a goveming hody for a Community Mantal Haalth Authority,
c. Seek recommendations from UMHS and SJIMHS for representation on the
Mental Health Board. -
Prepare to transition from the Agency model to a Community Mental Health Authority
modst {Authority) within two years,

(&)
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4. Establish an affifiation agreement between the county, UMHS and SJMHS to
conduct strategic planning for mental health services, identify and implement piiot
programs, provide educational opportunities, conduct research and sesk grants.

5. Fermalize specific programmatic agresments between the county, UMHS ang
SJMHS for mantal health services.

§. Provide for the involvement of Packard Health, cther safety netalinics and the
Washtenaw Health Initlative (WHI) in the planning, assessmant and delivery of
menial haalth services,

7. Conduct a formal search to select a person capable of providing leadership to ths
Agsncy and to manage the transition to the Authorily.

& Implement an annual, formal evaluation process, conducted by an external
consultant, to assess the psrformancs of the Agsncy. This should Includs a fooug on
clinical quality, client satisfaction, financial perlormance, program development, and
rasults for the slients served: and :

WHEREAS, implemantation will follow acceptance of these recommendations Iy county
leadership, ihe UMHS, and the State of Michigan, # will require three fo sty months in
accomplish the transition fram WCHO o a Community Mental Health AQancy and to prepare for
the everiual development of a Community Mental Health Authority. {n the interim, the WCHG
Board will need to continug ite governance duties. Washtenaw County Administration wili bear

the responsibllity for managing the Implementation pian,

NOW THEREFORE BE [T RESOLVED that the Washienaw County Board of Commissioners
nersby approve the final report and recommendations subniitted by the Behavioral Health Task
rorcs, dated December 31,2014, and authorize the County Admiristraior 1 implement such
recommendations and fimeline as attached heralo and a pait hereof,

BE IT FURTHER RESOLVED that the Washtenaw County Board of Commissioners authorizes
the following position rmodifications:

Positicn # Positien Title Grade  Broup HY
42080008" Data Entry Clerk 12 12
13330008 Fiscal Assistant W 315 42 1.
15810008° Peer Support Specialist i85 11 1.
20830006" Healih Educator Wi} ) 20022 1t 1.
20780001" Revenua Coritract Analyst 20 11 1.
21800002° Hesith Servicas Access Prof 21 1 i
22790001% WCHQ Data Coordinator 22 1 (R
76560001° WCHO Reimbursement Sup 75 10 1.0
72230005° Office Coordinator 72 10 1.0
90080001° WCHO Deputy Staff Director 2 3z 1.0
90080001" WCHO Finance Director 2 32 1.0
90130001° WCHO Program Administiater 5 32 1.0
S0130007° WCHO Program Administrator 5 32 1.0
80140002° WCHO Health Data Analyst 5 32 4.0
80180002 WCHO Chief Rights Officer 5 32 1.0
90180001 WCHO Finance Manager 5 32 1.0
0230002° WCHO Sr. Management Analyst 7 32 1.0
90230004° WCHOC Sr. Management Analys: 7 3z 1.0
80250001°  Utiization Revisw Analys: 9 32 1.0
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80280007° WCHO Management Analvst It 1078 32 1.C

30280013° WCHC Management Analyst Il 10/3 32 1.0

90320006% WCHO Management Assistan 1C 3z 1.0

20350002° WCHO Administrative Coordinator 12 32 1.0

12080004 Daia Entry Cierk R 12 1.0
16340018 Vocational Speciafist 15 14 1.0
17400001  Health Sves Access Intake Spec 17 11 1.0
17400010 Health Sves Access Intake Spec 17 11 1.0
19130001 Contract Procurement Rep 18 11 1.0
19760014  Client Services Manager 19 14 1.0
19760027 Client Services Manager 19 11 1.0
19760028  Client Services Manager 19 11 1.8
19760036  Client Sarvices Manager 9 41 i.0
16760047  Client Servicss Manager 18 11 1.0
19760058 Client Seivicas Manager 18 11 1.0
19760062 Client Services Managar 18 11 1.0
18770011 Supports Coordinator Yil-DD 19 i1 1.0
19770027  Supports Coordinator ¥i--DD 1§ 11 1.0
21100039 Mental Hesith Professional 21 11 1.0
21100100  Mental Heaith Professional 21 11 1.0
21100170 Mental Health Professional 21 11 1.0
21100176 Mental Heaith Professional 21 11 1.0
21100190  Mental Health Professional 21 11 1.0
21700008  Crisis Sarvices Professional 21 11 1.0
21700014  Crisis Services Professional 21 11 1.0
21700015  Crisis Services Professional 21 11 1.0
21700025  Crisis Services Professional 21 11 1.0
23460017  idental Health Nurse 23 11 1.0
23490001 Medical Case Manager-iHi 23 11 1.6
25850002  Service Coordinator-80 25 11 1.0
27180086 ianagament Analyst 1l 27128 32 5.0
343830001  Staff Child Psychiatrist 34 52 t.0
@ vacsnl

> sffective 7/15{15

° efiective 3151115

* - effective 36745

& effective 410115

" effective 841415

8E IT FURTHER RESOLVED that the Washtenaw County Boargd of Commissicnars authorizes
amending the CSTS budgst, s attached herelo and a part hersof,




Case 2:16-cv-10936-AJT-EAS ECF No. 146-3 filed 02/11/19 PagelD.3826 Page 10 of
; 1 '
4:17-cv-12355-LVP-EAS Doc # 1-3 Filied 07/20/17 Pg10of1l PgID 130

SUMMARY OF THE SIGHT TASK FORCE RECOMMENDAT TONS:
1. Discontinue the lagal partnership and dissolve the WCHO,
2. Implement a Comimunity Mental Heatih Agency modei (Agency) for providing
mental hezlth seivices for publicly funded consurmers,
a. Confim the financial impact an the caunty by moving fo an Agancy mode!,
b. Appoint & Community Mentel Hsalth Board that s capable of assuming
the role of a governing body for a Community lental Health Authority,
¢. Sesk recommendations from UMHS and SJIMHS for represeniation on the
Mental Health Board,
3. Prepars to transition from the Agency modsito a Cornraunity #erital Health

Authority madel {Authority) within fwo vears,

Establish an affiliation agreement batween the county, UMHS and SJNMHS o

conduct strategic planning for mental health services, identify and implement pitot

programs, provide educational opportunities, conduct research and seek granis.

Formalize specific programmatic agreements between the county, UMHS and

SIMHS for mertal health services. -

6. Provide for the involvement of Packard Heafth, other safety nat dlinics nd the
Washienaw Heaith Initiative (WHI) in the planning, essessment and dalivery of
manial health servicss.

7. Conduct a forma! search io select 2 person capabie of provicing isadsrship o the
Agency and to manage the transitor to the Autharity.

8. Implernent an annual, formal svaluation process, canducted by an axternal
consultant, to assess the performance of the Agency. This shouid include a
focus o clinical quality, clisnt satisfaction, financial performanca. progeam
developmeant, and resulis for the clients served,

:&”A

n

PROPOSED IMPLEMENTATION TIIELINE TO TRAMEITION TO AGENCY:

» Verify financial impact (Completed 2/5/15)

# Staff Meelings with CSTS and WCHO Staft {Ongoing)

+ Seek support and endorsement frorm WCHO Board and University of hichigen

Heaith Svstem of Task Force recommendations. (Compieied 1/20/ 15)

# Amend service agresment between WCHO and CSTS 1o inciude remaining
required functions (issusd 2/9/15, fully executed no later than 2/27/18)
Consolidate administration (1/1/15 — 7131715}

Initlate search process for the Executive Director of the Agency {by 3/9/15)

Hirs New Executive Director of the Agancy (by 5/31/15)

Notify the State of intent to change CMHSP deslgnation {by 471/15)

Seek formal approval from the State of Michigan of ChiHsP dasignation (by

9/30/15)

Infilate discussions with UMHS and SJMHS to establish an affiliation agreement

and specific programmatic agreemants {beginning 7/1/15)

Initiate the procsss for identifying and selecting the CMH Soard {by 7HH135)

Create a formal Board development and education program (7/1/15 - 8/31/15)

Qrient the new CMH Board (by 9/30/15)

initiate discussion regarding tabor, legal, financial, and programmatic im plications

of transition to an Authority

~ Devslop a process and identify an external consuliant io perform an annus!
evaluation of the Agency

> Initiate annual evaluation of external contractors within the provider network {by
10/1/15)

YV Y Yy

%

WO Y Y
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Cormunity Support & Tresiment Services
Business Unit: 263063000
Fiscal year: 10/1/14-9/30/45
Budget Arnendiment

FY W18/2018 FY 2054/2055
fimgnded
Orfgina) Budget amendes
Budgst
REVENUES
Pees and Services $1,355,595 £1,358,355
WCHO Ravanug 331,477,703 §30,5932,14)
WCHQ Revenuz (Grants) 1,158,157 £3,205,317
Other fnvenue & . o
Reimburserents 3674847 674,54
Trarsters In $185,142 LEEER N
$34,841,459 34,331,851
EXPENDITURES
Peraonnel Services $28,852,757 528,343,189 -$509,565.00
Suppiies $309,285 $308,285
Gther Services & Charges £2,731,545 62,733,545
aternal Service Charges $2,921,872 32,883,872
Cepital Cuilsy $25,000 $23,469
$34,341,459 534,339,641 -$503,568,05
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Providers = ‘ ' I ‘i‘}‘

Comu}mur h‘utxal o
DW |

sumner I . Hnbilitatfor Wadver ¢ nmumcx" @ Yes

JIs'the. wnsuzmr cm i M@ spend down? O Yes @ No

Living Arrangerment: @ Lives Alone 2 Shared

!Eouxm;, . o . .
' B“dB Created : - Authorization Peciod: 31620 To

| AT g ~ "
CLS Requested 13 . diysiweek

A variable x hourly raic h@ st B otifized for jesg than daihv C Lés {Odaysa m...k or lesg),

C‘hnosa (lm,. C?..E:. 1’itymmt blruuuu,.v Hourly (H2015) & Daily Por 1 Diewm (1 10043y O

Annual Budget Worksheot
(‘ o umt}’ S’uppart Costs (Supported !udcpwdcm Housing)
Estimated Annual Number of Fer [iems days/year

",i“k}fal Week) y.h;diy_idual Personnel Care Hours (CLS. Only): 325 ) ek
DHS Home Help Weekly Hourss: A rshveek
- Other Hours. o . ,‘ “’l»‘m:f\'veg-:k
| Other Hours h » %‘Eﬁf‘\%*ﬁ?{if{
o PERS Weakly Hours ‘ ' hrs f\“;“l'lla'k‘
{Notio excend 168 hours) TOTAL WEEKLY HOURS - -*3“ - B B iw:;:'ﬂveek
Staft Praining Annual Howrs: 74 e hrsfvear
Momhs PERS Serviee will be authorized: [j © months
her Community Support Costs ‘ ,,
Manthly Transportation Cost: g175.00 Simanth
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Date: June 15, 2015
To: leffery L. Wieferich, M.A,, LLP, Di}écior
Division of Quality Management and Planning
From: Sally Amos O'Neal, M.S., LBSW, interim Executive Director

Washtenaw Community Health Organization

Subject: WCHO CLS Rate Reduction Action

Washtenaw Community Health Organization (WCHO) is responding to your letter dated june 4, 2015.
Per our telephone conversation with Tom Renwick and Belinda Hawks on June 11, 2015, we are
conducting the following plan of action for all Self Determination and Choice Voucher Arrangements:

1. Incoordination with the Washtenaw CSTS Clinical Team, we are coltaborating with the
individual and/or guardian to review the Individual Plan of Service {IPOS) and the Self
Determination budget. Upon review with all parties, the IPOS will be reviewed and signed off on
by the individual and/or guardian and the CMHSP,

2. Through the completion and signature on the updated IPOS, each individual and/or guardian
will be provided Adequate Notice of Rights.

3. Should an individual and/or guardian disagree with the IPOS/budget, WCHO will attempt to
negotiate a solution locally. Should 2 solution become unattainable, WCHO will ensure they are
provided assistance with filing a Medicaid Fair Hearing.

4. Should an individual and/or guardian request a Fair Hearing regarding any IPOS/budget action,
WCHO will ensure prior services/budget are reinstated pending completion of the Fair Hearings
process.

in regards to the specific individual and/or guardian who raised the concern to both CMS and
MDHHS, the following actions are or have been conducted:

1. The WCHO has reversed the CLS rate retroactive to May 15, 2015 pending results of the
Medicaid Fair Hearings Process scheduled for July 1, 2015.

2. Washtenaw CSTS Clinical Team facilitated a Person Centered Planning meeting on June 12, 2015
in regards to individuals and/or guardians request for CLS hours and workman’s compensation
coverage. While no decision was reached at that meeting, the clinical team is still in the process
of negotiating an updated IPOS. Should an agreement not be met within fourteen days, written
notice will be provided to individual and/or guardian to ensure they are informed of their right
to a Medicaid Fair Hearing.
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DEC-07~2018  13:256 P.015

Washtenaw County Community Mental Health
Notice and Hearing Rights

Natics and Hearing Rights

With the Bepartment of Community Health Administeative Tribunai
for & MEDIGAID benaficiary
Aftention: CORY SCHNEIDER Cass # 0000040088 Qate: _11/18/2015

Mailto:  Marti Schaeider

asd 719511 3701

3 ADEQUATE (at the lime of action) U ADVANCE (12 days priot 1o action)
T Denial of public mental hasithisubstance abuse savices E1 Reguction of services
{or an applicant 00 Suspension of services
{J Denial of service to a current consumer (somathing O Termination of services
currently not racaiving) U1 Dolay of services
i Individualized Plan of Service/Periodic Raview/Progress £ Non Payment
Review

ACTION EFFECTIVE ON: 10/19/2015
Legal Basiz for the above dacision is 42 CFR 440.230
Specifically. tho action taken is described balow:

Your individuslized pian of service/periadic review/nrogress review defines the amount, scope, and duration of the services
that are auihorized and the services will stadt within 14 days from the aureed upon start date .

This notice, envelope and Request for Hearing farm were given to Marti Schnaider on 111182015 and the notice was copied
for the case rocard by (inftials).

1 you do not agree with this action, you may:

* Ask fora Medicaid Fair Hasring within 90 days of the date of this notice:

+  Complete tha Raquest for Hearing form englosed with this notics
*+  Send Reauest for Hearing form in onvalape also enclosed to:
State Office of Administrative Hearing and Rules
For tha Department of Cummunity Haalth
PO Box 30763 Lansing, Mt 48909.9954
* you have any questions you may contact the Administrative Tribunat direcily at:
- 1-877-B33-0870

+  Youmay repigsent yourself, or use logal counsel, a relative, a friond, or other
spokesman.

« Your services will stay in place unti) a judge makes his/Mer decislon. if:

* Ahearing fequest is made within 12 calendar days from the date of thig notice;
«  Ifthe action is & tetmination, reduction, or suspension of a sarvics that was
praviously authorized;
*  The authorization has not expired;
- The sprvice was grdered by an authorized proviger; and
+ You ask for the service to continue., .
# you continue to roceive benefils because Yau requsstad a fair hesring, you may be taquirsd
to ropay the benefils.
‘This may occur if:
*  The proposed tecmination or donial of beneifts s upheld in tho hearing,
+ You vithdraw your hearing tequest,
« You or tHe person you asked to represent you dees not attend the hearing,

* You may request a faster hearing if wailing could seriously jenpardize your life, of heaith
or abllity to attein, maintain, or regain maxirmum function, To ask for a faster hearing you
musl cali 1-877-833-0870;

andfor

Program: ENGNolorARTRIgh’ Pago § of 2 | Brinieo; T15/7015
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HMA Scope of Worltand Methodology

Introduction ‘ _ ,
Health Management Associates (HMA) was approached by Washteriaw County leadership to review the

butiget situation of the Communily Mental Health agency, The county had concluded that they needed
ta outsource their vocational services program. The Labor Management Partnership was very conce?nec!
about the lass of good jobs and snxious Lo see if there was any alternative resolution, HMA was engaged
to provide an independent and fresh look at the situation,

HMA is a consulting firm with deep expertise across alf domains of puiicly funded health care, Waare
leaders i delivery system restructuring, strategic planning, behavioral health, primary care practice
fransformation, long-term services asd Supports. managed care policy and operations, cotrectional
health, and consultation io slaie and County governments and federally-qualified health centers, We
have extensive front fine experience and contiove to lead innovations in the areas of hospital and heaith
system operations, health rare program development, heatth ecanomics and finance, program
evaluation, progrart integrily, and fata analysis. HMA ¢ witlely regarded as a leader in providing
strategic, technical, analytical and implementation services to heaith care purchasers, payers, and
providers, with a special concentration on those wha address the needs of the medically indigent and
underserved, -

HMA Scope of Worlk and Methodology o -
HIMA proposed the following steps in reviewing Washtenaw County Community Mental Health's
financial and service detivery situation;

¢ Schedule and participate In kickoff meeting with the Labor Management Parm’e}ﬁhip (L\IP)
to ensure clarity on project scope, information sources, and priaritized activities within
scope of work, and to demtify key contatt polats and communication patbways with
Washtenaw County Community Mental Health; ,

°  Review existing prioritized materials and reports, including the Behavioral Health Task
Foree Final Report, that document the facts and findings of priorwork efforts on these
issues; ' v

& Review and evaluate the cost of the current séfvice delivery systen compared to | »
benchmarks and best practices in Michigan and other states, including administrative ang
service delivery costs;

e Consider and identify potentialconsequences of cantracting vacationa! services on
consumer employment and finances of other caunty funclions;

s Review current funding by source and identify any possible opportunities within rurrent
state and federal policy for increase nciuding:

o Options for increased revenue under a modified PIHP allocation formuly;
o Improving Medicaid eligiblfity outcomes for the cusrent non-kMedicaid
population;

o Costvs. return of maximizing Medicaid enrollment {investment In eligibility
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determination, cost sharing invesiment, and other strategies);

s Fxplore more non-traditional epportunities for funding Increases within current state and
federal policy, induding especially innovative service arrangements and financing
mechanisms tiat may be possible through Medicaid such as foundation funding,
contributions/contracts from hestth systems or hospitals, and lbcal corractions and
sustainable millage funding; ‘

o Selectively review mental health service work cufre’ntlv cantracted out to providers to
analyze ifitean be done more cost effectively and efficiently by current County Mental
Health emplovees;

»  Schedule weekly status updates via phone with designated lead contact points including
Washtenaw County Community Mental Health and LMP designees to provide prograss
updates, address questions/clarifications that arise during analysis and to ensure clarity
throughout protess;

o Wwite afinal repart of the results of this review assissing the status of financas inthe
current service delivery configuratichwith any recommendations for financial improvement
{including especially any possible increases in funcﬂnﬂ) ums:mg the protection of
beneficiaries as # core principle.

HMA participated in weekly status calls with the Labor Management Paitnership. Durmg these calls,
HMA informed the group of progress and findings, answered guestions, and discussed issues that were
raised by the group, This process was very helpful in keeping the project on track, maintaining a shared
sense of priorities, and providing ongoing information on findings.

Review of Bocuments
HMA conducted analysis of numerous publicly avatlable reports and documents.Documents reviewed
include:
« 2014 Medicaid Unit Net Cost {MUNC) Report Sumimary by PIHP
+ 2014 Michigan Deparlment of Community Healtls Section 404 Report {far Persons with
Developmental Disabilities)
o Washtenaw County Behaviora} Health Task Foree Report
«  Community Mental Health Partnership of Southeast Michigan {CMHPSM) Regional Analysis of
H2023 and H2014 Service Codes’
o CMIHPSM/WCCMH Medicaid Contract
s CMHPSM Financial Policy
o CAHPSM Financial Risk Management Strategy
«  CMHSPSM Powerpoiit: "Regional Entity and Prepaid inpatient Health Plan Funding and
Structura’
«  Milliman Actuarial Certification Letters for Fiscal Years 2035 and 2016 for the State of Michigan's
Behavioral Health Programs Including Tradittonal Medicaid and Healthy Michigan

£
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ey Informant Interviows

HMA interviewed key informants to supplement the information avallable from the reports and
documents. Key informants interviewed include:

e Trish Cortes, Washtenaw County Community Mental Healtly Executive Director

»  Nicole McMahon, WCCMH Chief Financial Officer

e Nancy Helne

o CherytE. jones

2 Krista Diephuis, Program Adninis trator fur DO Services, WCCRH

» Teficla 8rabec, Chalr of Washtenaw County Board of Commissioners

Funding Landscape

Bagkypround

Almost all of Washtenaw County Conununity Mental Health's funding 1s from State of Michigan
appropiations and the vast majority of that is for the Medicaid program. in 2002, the State required
that Community Mental Health Boards (CMHBs) consolidate some functions and form Prepaid Inpatient
Health Plans (PIHPs} for Medicaid purposes. This moved the flow of Medicaid funds from the State to
the PIHPs rather than diractly to the CMHBs, the method that had been used up to that point. There
were originally eighteen PIHPs with a Framework that allowed CMHBs 10 perform some of the requived
centralized functions with the agreement of the other members. in the past few years, the State of
Michigan mandated the consolidation of PIHPs-down to ten {from the eightdin) and required that a
separate administrative structure be established 1o perform functions for the regian,

This history is important for Washtenaw County primarily because of the role of the Washtenaw
Community Health Organization (WCHO}, The Behavioral Health Task Force Final Report provides a
thorough review of this collaboration and some of the issues that became evident in the last few yeats.
Thure is no reason to recount the information and findings of that report other than to observe that the
changes in state policy regarding PIHP structure had a major impact on the funding availabla for WCHO
administration and served to magnify issues thal came to the fore in terms of overlap and duplication of
functions. It is significant that the WCHO s being dissolved and the caunty has addressed cost issyes
that emanate from overfap with Community Support and Treatment Services {CSTS), the county
department that is responsible for the delivery of most behavioral health SeVices, it alsa is important to
nate thatthe need to fund a separate administrative Piip structure disproportionately impacted
Washtenaw County because its administration was previously performing most of tha PiHp
administrative functions. This translated into a loss of funding since the PIHP administration now needed
these dollars to cover their costs.

ate of Michigan Fomdi

Medicaid appropriations from the State of Michigan for hehavioral health services were converied to 3
risk based, capitated managed care platform in 1998, These appropriations have been exclusively paid
to the public mental health system over this time periad with structural changes in the formation of
PIHPs and then their composition and responsibilities as described above, Rates were originally heavity
adjusted toward maintaining CMHB historical Funding levels. Gver the years, there has been an ongoing

£
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protess of equalizing rates across jurlsdictions so that there Is more consistency in the level of funding
and services. In recent years, there has been more support for reaching the equalization goat and,
hence, more actual movement in dollar amounts between jurisdictions as more respoisibility for
distribution of funds to CMHBs or counties rested with the PiHPs,

While Medicaid appropriations are the predominate source of financing, historically there were
substantial gencral fund appropriations directly to the CMHBs fo care for non-Medicaid residents as well
as cover some cos{s for Medicaid beneficiaries that didn’t fall within Medicaid coverages (spenddowns
far example). These general fund appropriations were largely based on historics| aflocations. Over the
years, the amount of general fund revenues has declined vary significantly as the state and the
behavioral health system figured out how to Increase the services and costs that are covered by
Medicaid. Over time Medicaid funding increases miore than offset these declines but there was a lass in
flexibility since e rules governing use of general fund dollars are far less constraining. The finai shift
away from general fund occurred with the passage of the Heaithy Michigan Pian, Michigan's adoption of
the ACA iedicaid Expansion. This moved the majority of persons served by the general fund into
Healthy Michigan and off of general fund. The general fund dollars, still directly allocated to the CMHs,
are now largely used to fund spenddowns and other Medicaid gaps.

While State of Michigan Medicaid finding for behavioral health has increased with the adoption of the
Medicaid ,exp'ansian and the historical sonversion of general fund costs to Mecdicaid, the State's fiscal
situation hos resulted in modest overall increases. The Granholm administration was saddied with a
decade long recession that ccnstraiﬁed state budgets. The economic problems carrled into the Snyder
administration and, despite some recovery, funding has continued o be tight for multiple reasons.
Looking ta Fiscal Year 2017, funding wili be constrained due to severai factors. These factors include the
obligation to begin funding the Healthy Michigan Plan with five percent general fund, the replacement
or reauthorization of Medicaid specific taxes that are at risk, and competition for funding from roads
and other state functions, The bottom line is that increases in Medicald rates for behaviorat health
services have been relatively flat with increases of hetween zere and three percent the norm and the
prospects for.any appreciable increase in these amounts ara dim. '

The PP is now l‘he'recipient of all Medicaid funding for mandated services. Each PIHP has discration in
fow it distributes the funding among its coudty or ChHB members {noting thut each CMHB or county
has representation on the PIHP board). Because the PIHP method of allocating Medicaid funding to
county CMH entities is the last and most vital step in the amounts of funding matle available to
Washtenaw County on an annual basis, our review focused ni understanding and evaluating the
distribution methodology along witls the {idueiary responsibilities of the PINP,

washtenaw County Community Mental Health is part of the Community Mental Health Partnership of
Southeast Michigan _(CMHPSM) which serves as the Prepaid Inpatient Health Plan [PIHP) for Washlenaw,
Lenawee, Livingston and Monron Counties. Funding with the mast recent state rate rebasing has
remained essentially flat for the current fiscal year and is expected Lo go down slightly in Fiscal Year
2017 hased upon current tiscussions with (he Michigan Department of Health and Human Services,
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Metlicaid revenues have mualtiple components and include Medicaid State Plan/B3 Capitation Payments
(Mental Health and SUD services), Habilitation Suppaorts Walver Payments, Autism Deneft Payments,
Healthy Michigan Plan Capitation Payments, Substance Use Disorder {SUD) Community Grant Funds, and
Substance Use Prevention and Treatment Funds from Public Act 2 {governed by Oversight Policy Board).

Funds are distrilivter throughout the region using two methods: direct pass through of funds {minus the
PIHP administrative ¢osts) and an actuarially delermined percentage distribution. Habilieation Supporls
Waiver, , Autism Applied Behavioral Analysis, and Healthy Michigan funds are directly passed through
{i.e., each county receives its per meraber per month rate for enrollees in thelr county after a smaf}
contribution to PUHP achninistrative costs) to the Community Mental Health boards {Ciwvit). Traditional
Medicald {State Plan and B3 alternative services) are distributed based upon actusrially determined
percentages,

Traditional Medicaid funding is the predomina ot source of funds to the Region and to Washtenaw
County Community Mental Health, The PIRP develops a Regional Budget for Madicald estimvating future
year revenues hased upon projected Medicaid enrollment. it then determines the administrative budget
needs of the PIHP for contraciual obligavtions and administrative costs. The remaining Medicaid funds
are distributed to the four counties based on an actuarial model developad by Milliman. The curient
regional distribution acress the PIHP members by percentage Is as follows: Lenawee 13.9 percent,
Livingston 17.64 percent, Monroe 13.05 percent, and Washtenaw 49.41 percent. For comparison, the
revenue received by the PIHP from MDHHS based upon Medicaid errollment by percentage for each
member is as follows! Lenawee 17.96 percent, Livingston 13.71 percent, Moncoe 23.45 percent and
Washtenaw 44,87 percent. The differences in percentages are a result of the actuarial methodology
which factors in beneficiary severity of nead for the membership in each county. it is noteworthy that
the actuarial methodolugy does not change the county distribution in response to short term changes in
the number of Medicaid enrollees, '

This latter reality impacts one of the areas viewed 1o have potential for Increasing Washtenaw CiviH
revenues, increasing the number of Medicaid emolizes, especially among the population directly served
by Washtenaw County. improvement in outreach and retention of the eligible population results in
increased payment from the State of Michigan since Medicaid pays a rate for each person enroiled in
each manth. The fact that the PiHP melhodalogy does not respond to increases in Medicaid enrollees
cuts off this area as a source of increased funds in the short term. Further, interviews with Washtenaw
County CMH leadership revealed that there was an outstationed eligibility worker assigned and that the
program staff do rigorous folfow up on persans served who fall off of Medicaid eligibility. Finally,
Washtenaw County has other activities that put it among the best for Medicaid autreach and
enroliment. Much of this can be attributed to the Washtenaw Health Pian.

PIHPs are Medicaid mandged care organizations that are responsilile for managing financial risk, There
are risk corridors that require that the PIMPs be able to fund expenditute overages up ta 7.5 percent of
the annual allocation. In ordar to fulfill this responsibifity, FIHPs actively oversee county CMH finances
thraughout the fiscal year. Fusther, they have a reserve fund {in the form of aninternal services fung’
referred to as the ISF) that they establish and maintain to caver unanticipated cost overruns and crises,

o dids b
Hiorlth ke
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The CWMIHPSM s responsible for managing the shared risk responsibllity in the contract with MDHHS. For
alt PIRPs, this shared risk represents 7.5 percent of Traditional Medicaid and 7.5 percent of Healthy
Michigan Plan funding. With an overalt budget of approximately $157 million doltars, CMHPSM currently
has an ISF reserve of $8.8 million, or approximately 5.6 percent. Executive Leadership of CMHPSM and
Washtenaw County Community Mental Health hiave confinmad that use of the regional I15F to caver cost
overruns in the current time period Is not being pursued, nor is it likely to be approved by the regional
board, as the current situation is not based on "significant revenue changes by the Staté, new high-cost
cansumears enrolled by a CMSP or chranges to the State’s requirement on how services are to be
provided to consumers™.

}‘ The current proposal to contract for Vorational Services.is part of @ plan of correction to address
' structural issiees causing the cost overruns. The CMHPSM offered Washitenaw Counly a 90 day contract
for the first quarter of FY 2016 pending MORHS certification of Washtenaw County Community Mental
Health {WCCMH), Extension of the contract beyond the first guarter is contingent upon:

«  "Capability to axecute PIHP delegated functions,
» Adherence Lo budget and
s Quality service provision”.

if these are not met, the PIHP would assume aft delegated PIHP functions for Washtenaw County and
would offer the county the opportunity to contract for specific services on a fee for service basis pﬁ{c‘% at
the average PIHP regional Medicaid rate for FY 2024, If the rates are not satisfactory for WCCMH, the
PIHP will contract externally for service provision,

MDHHS is aware of and supportive of the regiona! approach to addressing cost overruns, reinforcing the
PIHP's responsibility 1o ynanage risk and authority to seek alternative providers if necessary. A detailed
explanation of the PIHP budgeting and oversight process is in Appendix A,

funding and budgeting process: 1) FIHP adnministrative costs; 2) PIHP financial oversight policies and
practices; and 3} the imethodology for distributing funds to counties. We will address these in sequence.

The State of Michigan Medicaid budget situation continues to show stress and it is unfikely that there
will be substantial increases, The best that can be hoped for is continyation of modest rate increases
hased on actuarial rate-setting standards. Washtenaw County should carefully monitor the
sppropriations protess as legislators grapple with the need to begin to fund five percent of the Healthy
Michigan expansion and replace or continue Medicaid refoted taxes that are in jeopardy.

The CMHPSM Funclions very similarly to other regional PIHPs in the State of Michigan. Its administrative
casts at 1.9 percent are in the lower range {or PIHPs and for health care agencies generally. This
compares to PIHF reporled administralive costs statewide ranging from 1.2 percent to &+ percent, The
total adrainistrative cost for the PIHP is 52,98 million, not including PIHP mandatory pass through and
cantractual tax costs, The administrative cost percentage is even more favorable cansidering that
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CMHRPSM is one of the smaller PIHPs and therefore has a smaller base service burgat over which Lo
spread its administrative costs.

Both PIHP and county officials reported to us that the PIHP has reallocated funding rom the other
counties to help offsel recent deficits of Washtenaw County. It isei't surprising that the cuirent PP
stance and plans require that Washtenaw develop and manage a balanced budget. In regard to the
reserve fund for risk, the currant funding amount does not seent excessive in light of the potential
obligations that could occur, Qur interviews have inchided the perﬁper:tive that the other counties are
not sympathetic to sustaining Washtenaw beyond the funding enhancements atready provideg,

Finally, the distribution of Medicaid funding is largely based on the PIHP actuaril modei that ageounts
for beneficiary need/severity, This results in funding for Washtenaw that is over 4.5 percent greater
than a pro rata distribution based on enrolices.

Qur general assessment of these Factors is that neither the State of Michigan nor the CMHPSN {PiHP)
are realistic sources of significantly increased revenue. We saw ng systemic bias that disadvantages
Washtenaw County CMH. Rather, it appears that the actuarial nodel in particular is impartant for
Washitenaw in recognizing the need/acuity of its population,

The result of all of this is that in fiscal year 2016, Washtenaw County will receive 559.1 million for
Traditional Medicaid, 54.3 milion for Healthy Michigan Medicald {with some carryover funding from the
priur year gs a supplement), and $2.7 million in general fund. The Traditional Medicatd allocation has
dropped by $10 million from FY 2013 when it was $65.6 million. Healthy Michigan funding hias largely
replaced the ioss of general fund but that is stifl heing debated at the state policy leveland is
complicated, Actual general fund revenue in 2013 was $8.4 milfion but it included funding necessary to
support individuals placed in staté psychiatric hospitals, a responsibility that was removed frons CMHs in
2016. For these purposes, the significant matter is the reduction in revenue. This is real and the
unfortunate consequence is a very challenging ﬁna’nciaf situation for the county and its CMH.

1n-Traditi Reve 'sﬂ]lf‘;"!"g

A number of possible non-traditional revenue sources were explored ta assess how they might assist in
resolving, orat feast alfeviating, Washtenaw County Ciil{'s budget problems. These mnclude foundation
funding, contributions from lncal health systems, and raising revenue through a targeted millage or
some other method Lo increase public funds. These aptions would be greatly enhanced if they could he
used ta mateh and thereby increase federal Medicaid funding.

For alt of the potential funding sources mentioned, the key Issue here is the ability 1o match Medicaid,
At the services rate, the investnient of one local dollar would yield almost a $3.00 paviment since the
federal matching rate is over 65 percent {each Medicaid doliar spent in Michigan is offset by $.65 of
federal funding). Administrative matching is usually at 50 percent so the return an $3.00 §s $2.00. There
are legal tests for types of revenue thst can be used to match fedaral Medicaid funding and all that we
have described pass that test. That is not the problem.
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The problem is that there heeds to be a valid reason for the expenditure, Service costs that are higher
than supported by the actuarially determined rates are not considered a sufficient reason. The federal
povernmernt is concerned zbout its costs and, in a managed care structure, the rates that have been
developed are supposed to be adeguate for the cost of services to the covered population. Additional
Medicaid funding could be leveraged for additional services beyond the scope of the contract assuming
coverage in Michigan's State Plan or ane of the walvers, But these would have to be services or
functions over and above thiose expected as part of the standard contract that the State of Michigan has
with the PI4Ps and that the PiHPs have with tha CiiHs.

There is nothing that would prohibit any of these potential revenue sources from being used to support
Washtenaw County CMH services, they just could not be multiplied by Madicaid match, This would not
rule ut pursuit of these alternative funding sources, but the retura on investment would nat include
the Medicald match and so woulld need to cover the {ull cost of programming. It is owr understanding
that thern are already contributions from the area hospitals, partners who are impacted by the qua[iity
and quantity of CMH services to a population that they serve as wall.

It also should ba noted that these non-traditional revenue sources could be used to match Medicaid for
projects that would be beyond the usual scope of the program and had the gotential to improve the
program over the Jonger term. These projects are sometimes labeled “Administrative Matching
Projects.” They do require state and sometimes federal approval and as such, would not be s likely short
term option.

Finally, there are state and national initiatives that could provide additional revenue o Washtenaw
County CMH. The fnitiatives with this potential currently integrate behavioral heaith services with
physicai heaith and sometimes evea long term care services. Enhanced funding for Health Hames {under
Sectian 2703 of the Affardable Care Act), Centified Comenunity Behavioral Health Centers (CCBHC), and
the Michigan's Blueprint for Health, the State Innovation Model are all in some state of development or
implementation at this time. Washtenaw County can be encouraged that it is either participating in or
actively pursuing all of these initiatives. n fact, the Health Home project has provided some modest
funding and Washienaw is 3 leader in the State.

While it is important (o be forward looking and alert to non-traditioral sources of revenue, they typically
cannot soive short term, substantial budget probiems. That is the case here. We strongly encourage the
coundy to pursue any and all of these npporiunities to the extent that they can be incorporated into the
agency's vision and longer term plans. This should be helpfulin the future,

Washtenaw County Community Mental Health Services Review

ent Fi ol .
WCCMIH was projecting s approximate %9 miffion financial deficit for the current fiscal year, The

transition from WCHO to WCCMH has created some difficulty in complately understandiog the deficit, ——
Until Januvary 1, 2014 the WCHO served as the PIHP for the region, [ is clear that Medicaid funds were
managed differently, and the transition from WCHO to a separate PIHP adiministrative body does rasull
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in some loss of revenue to the county. However, the PIHP responsibilities and funding distribution
mathodology have not changed sufficiently Lo Fully explain the deficil.

From the iformatiun gathered by HMA, the hudget deficit sppears to he the result of a number of
factors that include the move by the State of Micligan to equalize funding among PIHPs and counties,
the shift from Washtenaw led administration to the CMHPSM, and the adjustments that came with the
implementation of Healthy Michigan and reductions In general fund allocations tha £go diréctly ta the
counties. While there have been actions taken by WCCMH to address ils financial situalion, a substantial

deficit remains,

HMA reweweci WCCMM's cnntractuai re!atlonshrps with both hospstais and FOHCs. The hospital
contracts are on a per diem basis and the rates are in line with those paid by other public entities, The
FQHC contractual refationship is reported as evolving since the Packard Clinic just received FQHE status.
Currently, WCCM is pziid a rate based on its direct costs only. While WA does not have intimate
knowledge of the re!auonshm or its history, we would recommend that hoth parties raove toward 3
contractual relationship that reimburses WCCMH its fully losded costs including some air treatment of

indirect costs.

Current Delivery System's Cost Effectivensss

HMA assessed the cost effectiveness of the Washtenaw County CMH through interviews with PIHP and
various Washtenaw County officials as well as reviewing data from the PIHP and the county. We began
al the PIMP level because there is more standardized reporting available and this PIHP region s heavily
inflirenced by Washtenaw County resulls, since it makes up almost half of the region. it follows that itis
very likely that Washtenaw County will have data within norms if the PIHP's results are within norms.

The State of Michigan provides sefvice specific cost reporting to compare the different PiHPs. The main
report is the Medicaid Unit Net Cost {MUNC) Repor‘é’S’ummaw by PIHP. {The most recent data is from
2014 and that is the data used for this analysis.) This report indicates that CMHPSM service costs in
severat areas appear | h;gher on average than those of other PIHPs. The Region has cost outliers, defined
as more than two standard deviatians s above the mean or average cost per unit, in 14 of 212 services
listed on the 2014 Medicaid Unit Met Cost (MHNL) Report. While some Comimunity Living Support costs
also were outliers, most notably, the CMHPSM is an autfier on $kill-Building and Out of Home Non
Vocational Habilitation and Supported Employment Services (Service Codes H2014 and H2023). Costs
per unit for these services were $7.11 and $11.98 respectively. This compares to state average of Sxox
and Sx.xx, (Values to be inserted in the Heal report.)

Skill-Buitding and Out of Home Nan Vocational Habilitation and Supparted Enployment Services are the
primary services/service codes provided by the WCCMH Vacationa! Services program. The county
specific reporting for Washtenaw County for these seivices is available in the 2014 Michigan
Department of Community Health Suclion 404 Report {for Persons with Developmental Disabilities). This
rerort shows that Washtenaw County costs per unit are 511 and $14 respectively, well over the regional
averages, which are already outliers compared to slate norms. Driling down further, analysis of WCCMH
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diract costs for deliveriog H2014 and H2023 servicos show average costs per unil of 518,74 and $24.65
tespeclively. Tha cost of service for directly provided vs. canlracted servicas In WCCNIM shows a similar
aumber of heneficiaries served with direct stalf versus contractual providess 5o there is tot a problem
with a small number in making the coinparison. While there are tifferences in the need and acuity of
the populations served contractually versus directly provided as we will observe later, the extreme cost
differences do point to this area as problematic from a cost standpoint, This was reinforcéd in many of
our intervisws,

I our efforts to better understand this cost differential, we assessed the financial impilications of
WCCMH being o county departiment, Muttiple intarviews pointed o this relationship as significantly
impacting costs, Factors o consider included the County Cast Allocation Plan, emple’yée;fringe ratas {60
percent} and employee pay increases. While these factors, especially fringe bengfits, do contrihute to
higher costs for directly employed warkers, we were unable to detect or identify any cost escalator that
would account for the large spread in unit cout for the vocatjonal program services. Furtlier evidence
that this tsn't the overriding reason for higher costs is that Washtenaw's service costs for the vast
majarity of ather services are within norms. Having reachad this canclusion with reasonable confidence,
it would be useful foi the WCCMH to have a mare precise caleudation of the cost impact of the county
refationsiip and fof the county to be able to accurately quantify the impact of WCCMH moving 1o fewer
county employees and possibly bacome an authority. Both of thase endeavors were heyoud the scope

ol HiA’s engagemont,

WCCMIH Executive Leaderhip reported to HMA that they have reviewed alt contractually provided
services, as part of cost containment exercises averall, and moved services in house to be perfarmed by
county employees where this would resuit in fiscal savings or added value. While we were not able tg
review mast outsourced services to form an opinion about all tyat might be- candidates far such action,
we were proviced with exaniples by the leadership. The servicas insourced intlude chifd psychniogy and
stafl and provider teaining. WCCMH has maintained the contract for Department of Health and Human
Services eligiblfity support, in part to ensure appropriate enroliment of beneficiaries, and we do
encourage the continuance of that contract {which is 50 percent federally funded).

When consitlering actions that affeut serdces, it is important to examine the costs of administration,
Our review did not show Washtenaw County Lo be an outlier. Our Interviews at the PIHP level conveyed
the opinion that Waslitenaw’s administrative costs wers in fine for an agency of ity size, Given th@»véry
recent actions to dissolve the WCHO and convert full administrative responsibility 1o the county, we
would suggest that there be follow up ang subsequent review of administrative costs once the transition
has been fully executed.

! g 1 { ansiderations
WCOMH conservatively anticipates savings for contracting out vocational services to bo 5 1.6 million in
the current vear and $ 2.5 million for the full *16-17 fiscal year implementation, factoring in transition
costs and supports. WCCMH has Issued an RFP for vacational services and actively engaged the
contractual provider network, encouraging those providers with a Ppositive track record to respond.
Concerns have been raised and it is acknowiedged by WCCMM executive stalf int the directly run
Yocational Services Program serves niany individuals who may have greater needs than those typically
served by contractual service providers. This includes former residents at the Mount Pleasant Regional
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Center, individuals needing personal care,; tube feeding, medical suppor, toiletting assistance; persons
with moebility challenges and persons actively working thiough their recovery. This includes individuals
with substance use disorders, impulse and anger control issues and other factors that would typlcally
cause them {o be seen as unemployable, bul who are supporied via enclaves by the WCCMH program,
Contractual community providers may not presently have capacity to provide supports such as fifts to
supportindividual with the greatest severity of needs. Residents who have acquired skills via the direc Iy
fun program have been referred to community provideis in the past and referred back due ta the
severily of needs #nid the contractual provider being unable to support.

The WCCMH direct program is also notable for the continuity and axpertence of staff involvad, fhelping
support the comiort and routine for beneficlaries. Many staff have been with the organization for 20 or
even 30 years, The program also provides a very high degree of community integration, possibly more so
than current contractual providers, with multiple service/access points distributed threughout the
county and 1he ability to serve residents regardiess of where they reside in the county. White no formal
assessment or comparison of severity of needs exists, WCCMIH 5éadefsimifj has butigeted for additional
-support Lo help manage this transition and the potential for differential rates to support severity of
beneficiary need, They are also considering some additional transitional staffing to ensure safety and
quality of services through this transiton.

HMA does not have access to any comparative quality repoits regarding directly provided vs,
contractuatly provided services, but the severity of need, ability to meet this need, and transitionat
supports are all areas that should be carefully considered, planned for, and moriitored. A transition
workgroup has been ieeling regularly and WCCMH progré'm staff rave diserissed an Interest In possibly

setting up a separate grivate business ta ensure continuity of care.

Recommendations

HMA has been impressed with the quality of bath managenient and labor staff and their refationship as
we have worked through this engagemant. These organizations are facing & very difficult and
challenging situation with options that have 3 very real and personal impact cn the persons they serve,
staff and beneficiaries alike. Both management and lahor have provided impertant information and
perspectives and asked pertinent questions, it is important to consider the varions polential
consaquences not just to WCCMH but to other county and public functions as well.

The budget deficit facing Washtenaw County and its Comnunity Mental Health Services Progran is real,
While there are multiple factors in play, the bottom line is that revenues from the State of Michigan and
the PiHP have declined aver the past few years. Funding from the State of Michigan comes from a8 poticy
and political environment that is difficult to impact from the county level. HMA can only comment that
the policy trajectory Loward funding equity is longstanding and one that has been accelerated by federai
health policy and regulation. In regard to the PIHP and its funding distribution method to each county,
HMA did not detect any systemic disadvantage or bias against Washtenaw Cotnty.

With Increasiug costs and service commitments from better financial times, it is understandable how a
deficit could oceur. HMA brought a fresh set of eyes Lo the situation along with knowledge of federal
and state funding methods, and rides and regulations, We were nol able Lo identily any additional
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saurce of revenue, tunding methodotogy flaw, or cost reduction potential that could provide the amount
of short term relief needed to resofve the deficit.

Recommendations
HMA does not see an alternative to the county direction for conlracting cut all or part of its Vocational

Setvices Program, There have been very legitimate concerns raised abowt this change and its impact on
quality and effectiveness of these services, To that end, HMA recommends that WCCMH initiate or
revisit assessment of beneficiary neads and person centered planning for the Individuals currently
served by the directly run Vocational Services Frogram to ensure that individual risk is managed and
neets are met. Risk for service transitions can only be assessed on an individuatized basis and this
should be used to inform WCCMH decisions on whether to transfer this program to contractual
providers and, if so, hovs this will bz supported and monitored, I the transition support workgroup has
nut alréady done so, we reconumend this also be an area for a focused plan for performance monitoring,

The Community Living Stpports prograni area is another with cost metrics that bear serutiny. WCCMH
leadership has indicated to HMAthat they afready have made changes that will reduce costs in this area
and that they will continug ¥o evaluate and explore aptions for improved cost effectiveness while
maintaining quality. We encourage these continuing efforts.

Finally, HMA encourages WCCMIH and the County to pursue partnerships and initistives that integrate
behavieral health with physical health and long term cara sevvices. As ohserved in the body of this
report, Health Homes and Certified Community Behavioral Health Clinics are initiatives with potential for
increased effectivencss and new streams of revenue. Existing community partnerships with the Packard
Clinic and the area hospitals should be further strengthened. From an outsider's perspective,
Washtenaw County has a strong foundatien of public services and cammunity parinerships. That should
provide a path forward as this very real immedliate term prablem is addressed. '
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Appendix A: CMHPSM Budgeting Process

Funding of CMI is based upon an approved hudget, distributed on a 1/12 mon thiy basis, Member
funding is not hased directly on Medicaid eligibiles on a month to month basis, The piMp approves
member budgets as developed by each county and the PIMP, Budgets for the PIHP and each coumty are
developed in June — July and recommendad for approval by {heir respective boards in Seplerber. Once
a budget is determined with each of the counties, the funds are paid monthly at 1/12 of the annual
budgat. This budget remains in place regardless of changes in revenue paid to the PIHP during the fiscal
year. The CMHPSM Chief Financial Officer (CFO) reviews morithly CMHB financial reports (s presented
to the local Boards) and auxillary detail as needed. Monthiy, the CMHPSM reviews Traditional Medicaic
and Healthy Michigan Plan Medicald funding paid to the CVIHBs. versus their actual use of the funds.
Excess Medicaid is only recouped by the CMHPSM in the event that it needs to be reallocated to another
CMHMB {prior to the end of fiscal year cost settlement}. Alt such adjustments to the Medicaid
cistributions are discussed at the Regional Finance committee and agreed to by Executive Directors prior
to making  recommendation to the Reglonal Board. Relevant sections from the CMHPSM Policy for
Financiat Stability and Risk Reserve Management read as follows:

= "Reglonal Board approval of the CMHPSM budget is required prior ta funding being made
available to the CMHSPs.

¢ Budgets at the CMHSRs will not exceed the agreed upon revenue projections,

s If significant changes such as new service provision modalities, administrative operations, labor
agreements, etc. are anticipsted in the upcoming budget year, explanations will be provided to
the CMHPSM, R

o The CMIIPSM must develop an Administrative budget sufficient to remain compliant with the
Merlicaid Specialty Services Contract with tie State. v

¢ The total CMHPSM budget, including the Administration budget, must be balanced with the
revenues belng projecied to be received from the Michigan Department of Health and Human
Services (MDHHS).

«  Budget adherence wiif be 4n# of the Member Contract performance measures that is reviewed
with the Regiona! Board on a Quarterly basis."

Regarding budget variances the policy states:

"If the manthly FYTD financlal report indicates that signilicent underspending or overspending is
occurring at a CMHSP, then that CWIHSP will be required ta present to the Board an explanation and
plan to correct the situation within the present fiscal year. A significant amount of underspending or
overspending shall be defined as vither 4 percent or $1 million over oy uncler the approved EYTD budges,
whichever is fower,

e Ifduring the subseguent month's FYTD financial roview the situgtion hay not been corrected or
an explanation does nol exist as to when the issue will be corrected, then the PHIR may conduct
an operational review of the CMHSP.

S
iy
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An aperational review may Include examinations of the contracts, costs, level of
Consumer sarvice provision, and other ftems as deeried necassary to understand the
overspending or underspending situation.

An initial consultative review {ead by the CMHPSM will be conducted by individuals from
the CMHPSM, as well as all CMHSPs, who are recognized as subject matter experts in
the areas that will be reviewed.

o ifthe initial consultative review assessment indicates that the issues are steuctural and
not able 1o be resolved within the current year, then outside experts may be brought in
to provide assistance with the developmant of a corractive action planthat will resolve
the busiget issue.

o Recommendations ta address a shortfall at one of the CMHSPs may include the use of
excess funding at ofie of the other CMHSPs, a5.long asthe'lse of such funds does not
adversely impact the defivery of services at the contributing CMHSP,

©  Recommendations may include the use of the tnternal Service Fund {ISF} in the present
year, which would require a plan for the following fiscal year that would not require the
use of ISF,

»  Corrective Actian Plans may include the sonsideration of alternative sourcing options for service
provision, '

o Expenses related to an operational review will be reviewed with and approved by the Regional
Board."

[«

Regarding the use of the internal services fund {iSF) fund the CMHPSM policy states:

The ISF should be the option of ast restirt to address present fiscal year budget overruns.

v [fthere is no alternative means to address a present year budget overrun, thea the EMHPSM
will request approval from the Beard to natify the State of Michigan that ISF will be required by
a CMHSP within the Region. ) o

«  As noted under Significant Variance to Burget above, Corractive Action Plans anid/or alternative
sourcing options will be required to eliminaté the overrun situation as quickly as possible,

= {Generally, use of the ISF should unly be requiested if there are significant revenue changes by
the State, new high-cost Consumers enrolled by & CMHSP or changes ta the State's requirement
on how services are to be provigded tu Consumers.”
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STATE 0OF MICHIGAN

RICK SNYOER DEPARTMENT OF HEALTH AND HUMAN SERVICES NICK LYOR
SRR LANSING DIRECTOI

Cctober 22, 2015

TO: MHP Executive Directors

FROM: ] Thamas Renwick, Director, Bureat of Community Based Services
SUBIECT: Inappropriate Use of Assessmenis and Screening Toals

Over the past few months | have had discussions with and/or sent correspondence to sevoral PIHPs in
response to sitvations where PIHPs and/or thelr provider networks had implemented a practice of using
assessments or screening tools to datermine, timlt or restrict the amount, scope, or duration of 3
service. Unfortunately, the Behavioral Health and Davelopmental Disabilities Administration {8HDOA)
continues to receive e-mails, letters and telephone calls irom individuals, family members and
advocales informing us that this practice Is still oeeurring in places across the state.

The information providad to BHDDA shared that assessments and screening tools are being utllized in
the following Inapproprinte and unallowable ways:

v Asan arbitrary methodology for determining the amaounl, scope, snd duration of
conmunity fiving supports and skilf building services implemented outside of & person-
centered planning process.

*  Asameans for achieving budget reductions.

¢ Axa procass which supplants use of meglcal necessity eriteria for evaluating the need
for community living supports, skill building, and other supports and services.

Please be advised that any assessment or sereening tool, Including those required by (he Repartment,
cannot be utilized by the PIHP asan arbitrary means for identifying the amaount, scope ot duration of
services that an indWvidual wif] receive, While such assessments can certainly help inform the person-
centered planaing process, it is the person-centered pla nning process and medical necessity criteria that
determine the amount, scope and duration of servicas, With regards to determining medical necessity, |
am not aware that any of the assessments or tools in use or proposed for use have any normed or
research supported basis for determining an individual’s medical necessity for services and supports. it
atsa bears reminding that the PIMP is obligated to ensure that medicatly necessary supports, services or
treatment are sufficient in amount, scope and duration to reasonably achieve their purpase.

Individuals have also informed BHDDA of instances where they were not provided information on
avallable dispute resolution and Medicaid Fair Hearing rights when they dlsagreed with the amount,
scope, or duration of services and supports identified in thelr plan of service. Some of these Instances
sprung from the inappropriate use of assessments Lo imit the amount, scope or duratlon of services.
PIHPs must assure that individuals are provided proper notice of their rights If they are not satisfied with
the outcome of their person-centered planning process.

LEWIS CASS BIIEDING » 120 SDUTH WALRUT STREET » TANSIHG, M1 48013
wwdanichigan.gov/mdids « $12-373.3740
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Washtenaw Community Health Organization
- Notice and Hearing Rights

OHCH Yoy Bighty
Notiee and Hearing Rights
With tho Departivent of Community Health Administrative Tribunal

for a MEDICAID beneliciary

Case it 0000013431

Attention: GEREK WASKUL
Maltto;  CINDY WASKUL, _

&

Date: _07/20/2015

0 ALRY S

L ADEQUATE (at the fime of action} I ADVANCE (12 days prier to action}

3 Deniat of public menial health/substance abuse sevices
for an applicant

03 Deniat of servies to a cumrent consumer {something
currently hot receiving)

{3 Individualized Plan of Serdee/Periodic Reviev/Progress

[ Reduclion of services
{J Suspension of services
O Termination of services
1 Delay of servicas

L3 Non Payment

Review
ACTION EFFECTIVE ON: 08/08/2015
Legal Basis for the above dacision Is 42 OFR 440.230 -
Spacifically, the aclion laken is described below;

Your services were Reduced as follows for the following reason(sy;

During ihe person centerad planning process an 51215, a discussion of the rate was held and the CMH provider offered &
rale 13.88. The family declined this raie. Alter fully reviewing the family's concerns, a conversation was held including the
clinical lxam and utiiizalion managament it negofiate the hourly rate lo $14.48 which is an established maximum rate for
Ihe Children's Waiver through the Stale, The family has declined this rate. At this (ime we are offering and inplementing a
rite of 514.48. This rate is all inclusive, with an agditional $100 a month for Fi services,~"

This notice, envelope and Request for Hearing form were given to CINDY WASKUL qﬁ; 07/20/2015 and the notice was
copied for the case record by . (inilials). R

If you do not agree with this action, you may:

F"rogram: EHCNoYeeAndRights Page 142 Printed: 0772342015
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washtenaw coininity
health erganization

ADMINISTRATION

555 Towner
Ypstiant, Wit 48187

Phone {734) 544.3050
Fax {734} 544-6733

Sally Amos O'Neal

fnterim Exzctive Director

OARD MEMBERS

Linda King
Barbara Bsrgman
Dennis McDougal
Martha Bloom
tark Creekmore
Felicia Brabec
Nancy Baum

Peg Ball
#argarel Catarco
Jeanelto Spenver
Thomas Biggs
Caroling Richardson

S
Ja"%’t é\arbour

Seplember 2, 2015

RE: Local Appeal Meeting Report

Dear Ms. Waskul

Altached Is the repart of findings for the Local Dispute Resolution Commiittea
meeting that was conducted on August 24, 2015 in response to your request to
appeal Community Support and Treatment Services decision to appeal the denial of
returming the Self Determination budget for your son, Derek to the pre May 15, 2015

rate.

The report includes the factors that were discussed during the meeting regarding
your appeal, the decision that has been made by WCHO Local Dispute Resolution
Committee, and any additional/further fights you have if you are not satisfied with
the commitlee's decision,

The commiltee has decided to uphald the GSTS decision to continue the CLS rate
at $14.4B8/hour,

Since there Is a State Level Hearing scheduled, the budget wiil remain at the pre
May 15, 2015 budget untit there is a decision by the Administrative law Judge.

i you have questions about this report or need more information, feel free to contact
me (Janet Barbour) or the Office of Recipient Rights at (734) 544-3000.
Sincerely,

Local Dispute Resolution Facifitator
. Customer Service
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Washtenaw Community Health Organization
LOCAL DISPUTE RESOLUTION COMMITTEE
REPORT ON FINDINGS
Date of Meeting: August 24, 2015 Consumer: Derek Waskul # 13431

Chosen Attendees: Cindy Wasku!, mother/guardian; Derak Waskul, consumer; Nick Galile, attorney;
Christina Pulcifer, caregivar

Committee Members Present: John Shovels, Program Administrator Adult Services; Lisa Gentz Prograrm
Administrator Access; Brandie Hagaman, Program Administrator Health Innovations

OTHER: Kelly Bellus, CSTS Utilization Review; Katherine 3nay, WCHO Fair Hearings Officer: Janet
Barbour, WCHO Local Dispute Reseiution Coordinator

nlulunl.&llllluunu‘l!rﬂilnnnl’l("lltn-nlalntnwnuutu»xu:lnl:liuullllnl:l-un:gtu'n,|

1 Nature of Dispute

Ms. Waskul is appealing the Seff- Determination Community Living Supports (CLS) ali-
inclusive PiHP rate of $13.88/hour.

On July 20, 2015, WCHO/CSTS attempted to negotiate a CLS rate up to an all-inclusive hourly
rate of $14.48, but Ms. Wasku! chose not to accept that rate.

A, Appellant's View
M. Gable stated that the change in budgat went against waiver policy and that it is
impossible for caretakers to live on the new rste of pay. Mr. Waskul has a medical
necessity for the increased rate.
Mr. Gable submitted the following documents:
*  letter from leffrey L. Wieferich, MDHHS dated June 4, 2015
* letter from Dr. Maria Heck dated May 18, 2015
» CFR, Title 42, Chapter v
* Social Security State Plan for Medical Assistance Section 1902
+ Habilitation Waiver application

B, C5T% View
On 4/9/2015, the WCHO sent a letter ta the beneficiary regarding a rate alignment for
Self-Determination CLS rates to be consistent with the PIHP that went into effect on
5/15/2015. The hourly rate was changed to $13.88 and included worker's
compensation, transportation, community participation, taxes and training. After
cansultation with the Michigan Department of Health and Human Services, it was
determined that the WCHO failad to comply with the Hahilitation Waiver application by
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A

1.

iV,

v

not using the person centered planning process when negotiating the Self-
Determination budget,

Inorder to remedy this, the WCHO reinstated the heneficia ry's Self-Determination
budget and previous CLS rate. In addition, the WCHO and the beneficiary/guardian

met regarding the hourly al-inclusive rate of $13.88 and it was declined by the guar&ian.
Through the Person Centered Planning process, an atiempt was made to negntiate up o
the all-inclusive hourly rate of $14,48, This rate was also declined by the guardian.
Services authorized are appropriate based on medical necessity criteria.

Thus, to be good stewards of Mecdlicaid dollars, CSTS did not approve an increase shove
the hourly all-inclusive rate of $14.48,

Other Circumstances Reluted to the Dispute

A Medicald Fair Hearing has been scheduled

Relevant Leqal Issues, Requirements, Policies Guidelines, etc,
*  WCHO Consumer Appeal Policy

¢ bedicaid Provider Manual

¢ MDHHS Self Determination Implementation Technical Advisory

*  MODHHS Seif Determination Policy and Practice Guidelines

@ Consultation with the State of Michigan and CmS

®  MDHHS Frequently Asked Questions on self-determination choice voucher

Status gt End of Meeting

Voting members of the caommiittee agreed to review the documentation provided before
making a decision about the rate change.

Committee Findings:
The Local Dispute Resolution Committes upheld the CMH decision to continue at the CLS

rate of $14.48/hour.
Since there is a State Level Hearing, the budget will remain at the pre-May 15, 2015 budget
until there is a decision by the Administrative Law Judge.

further Appeal Options

The next option for appeal is a State Level Hearing.
This hearing has been scheduled.
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October 12, 2015

DOB: AT

To Whom It May Concern,

tam writing this letter as 3 follow up to my letter dated May 13, 2015, Inview of the upcoming October 14th
Medicaid fair hearing, | would like to reiterate Derek's medical necessity for continuing his services as they
are. Alowering of Derelk's self determination budget amount would be devastating to Derek,

As a young man with severe cognitive impairment and autism, Derek needs stability, consistency and
dependability, With the proposed changes, which would lower the staff wage, Derek will lose his current
staff whom he has developed relationships with. Derek's current staff have facilitated and helped Derek to
develop meaningful relationships in the community. Social interaction with others is a very important piece
in the purpose of the self-determination arrangement.

The self-determination arrangement has been working well for Derek, because he can choose what he wants
to do and he can choose his staff. With a wage at such a low rate, He will not have that choice. The quality of
his services will be lowered or possibly completely lost without staff,

Without constancy, Derek will inevitably have increased anxiety, increased behavior problems, and
increased autism symptoms. Autism is a disorder that requires a need for sameness,

As his doctor,  ask that you consider Derek's specific medical needs when making this decision,

Sincerely,

Derek Waskul, DOS: 1172371983 nagel of 2 10/12/2015 09;57 PM

e b EA
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Maria Heck DO
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STATE OF MICHIGAN
MICHIGAN ADMIMISTRATIVE HEARING SYSTER
FOR THE DEPARTMENT OF HEALTH AND HUMAN SERVICES
P. 0. Box 30783, Lansing, #l 48500
{817) 335-2484: Fax (817) 373-4147

N THE MATYER OF-
v _ Docket Mo, 15-013130 CMH
Waskul, Derak, Case No, 17428443

Appeltant

ORDER OF DISIMISSAL

This matter is before the undersigned Adminisirative Law Judge, pursuant fo MCL 4009
and 42 CFR 431.200 et seg., and upon a request for 2 hearing filad on Appellant's
bshalf, ’

After due notice, an in-person hearing was held on October 14, 2015, Nick Gable, an
altorrey with Legal Services of South Central Michigan, represented  Appellant,
Cindy Waskul, Appeflants mother and legal guardian: Christina Pulcifer, one of
Appellant's caregivars; and Wanda [de, another one of Appsllant’s caregivers: testifisd
as witnesses for Appaliant, Appellant; Kathy Homan from the Washtenaw Asscciation
for Community #Advocacy; and attorney Lisa Ruby; were aiso present for Appellant,
Katie Snay, Fair Hearings  Officer, @ppeared on behalf of the Respondent
Washtenaw Community Heakh QOrganization, (WCHO).  Shane Ray, the former
Deputy Director at WCHO, and Kristina Diephuis, Prograr  Administrator for
Developmental Disability Servicss, testified as witnesses for Respendent.

At the onset of the hearing, Appellant submitted ten exhibiis that were admitied into the
record (Exhibit 1-10)." Respondent also submitted twelve exhibits that were admitted
into the record (Exhibiis A-L)

During the hearing, Respondent moved for dismissal on the basis that there hag beesn
no negative action taken with respect 0 any of Appellant’s Medicaid covaered services
and that, consequently, the Undersigned Administrative Law Judge lacks jurisdiction in
this case,

The undersigned Adminisirative Law Judge took Respondent's motion under
advisement at the heering and, upon further review, now finds that he lacks jurisdiction
in this matter and that it must therefore oe dismissed,

" In Appeliant’s brisf, Appellant’s exhibits were identified by letlers.  However, during the hearing, iha
undersigned Administrative Law Judgs switched o ientifying them by numbers in order o avold

coriusion with Respondent's exhipits,
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_ ha ;Code_ of Federal Regulations (CFR) affords a Medicald beneficiery a right ic a fair
nearing when the PIHP or iis designee, in this cass WCHO, takes zn action that is é
derial, reduction, suspension, or tarmination of a requesied or previousi au"‘“yim '!;n
Medicaid coverad se See 42 CFR 438.400, ) b y auinorize

H'e;fet WCHO has taken no action that is 2 denial, reduction, suspension, or termination
of a z’aques.?:at‘j}’ or previously authorized Medicaid covered service ’as Apoé!fa;at’s
approved servicss have not changed. Respondent did dscide to reduce the
reimbursement rate it will allow for Community Living Supporis {CLS) services for
self-determination pariicipants, but Appellant Is still authorizad 1o re’ceiw&ﬂthé :;mé
amfa}m’e of CLS services hs was previously suthorized for. Specifically Eiie*?mis
wstified regarding how the ameunt, f.e. the number of CLS houre a:poﬂ*‘recé" :ii"=-e sga 2
& what the CLS services sncompass; end the durefion, fe. how inng ”e curvg;i
oriz on s spproved for, remain unchangsd. Rav aiso testified ;eaéydinq r}’:e
provisicns of the Michigen Deperiment of Hsalh and Huraan Services (DEtiHSS
Seli-Determination  implementation  Taéhnical Advisory and ths I‘\}iDHHS
Self-Determination Policy & Practice Guidelines thai provide ths guthorita.r for
Respondent to set the range of applicable ratss and the maximum amounts "rfaat =
person may spend W pay providers of specific saivices and supports.  (Exhibit G
page 2; Exhibit H, page 8). '

5

In response, Appellant argues that the negative action giving rise to the right to =
ﬁﬂedicaié Fair Heaiing 5 the reduction in Appéi?a,n’fsv self-delermination budge;
,.:fa;a::@rrjmg to .L_\ppeiz“”*, due 1o its financial concems, Respondent improparly began witF;
the {gdt.zcec? ‘mc{i\;i tel budgst for Appellant and worked it way backwards 1o the
individual Plan of Service {IPOS), rather than developing the 1POS based on medical
need before any budget concerns are addrassed, as undisputedly required by policy
quggvea %"r}at grgument is clearly & mischaracterization of what oscurred as. whethar 0;
not i qonsy‘i‘utes & negativa aciion giving riss to the right {o 2 fair hearing, the deai:;ion
made in this casa was clear and it was not 2 decision o reduce App&i?é?zi‘s indi‘v?si&ai
oudget. Instead, Respondent decided 1o uniformly sat ths reimbursemant rate for CLS
oi all seli-determination participants.  That decision did lsad to = raduction c:”
Appellant’s individual budget in this cass, but Appeflant cannot demonstrate ;hai u %;d *ci
anv rec%uctiox.1 in his services as his |POS and services havs remained the s;ma;
Complaints regarding the uss of the arrangements that support seli~determination cso
2 rise to a right to & Madicaid Fair Hearing. :

WWinle 'aos reduction in savicss, the general decision regarding the reimbursement
te. and tne corsequential raduction in the individual budget In this cass, may ha:fé ar;
petient. As ey previously wrote in lstiers (Exhisit 6, pages 1-2) and

® during the hesring iiself. af least two of Appellant's caregivers ass;r‘z that
they canniol afiord to continue working with Appeliant if ths rats is reduced. Ameliagé
alsc provided letters {rom his doctor stating that stability in Appellant's staff is !:ri;sz:iaf ?’c:
Appellant's well-baing (Exhibit 7, pags 1; Exhibit 10, page 1 j. However, the r;te tha%:z
particular agency, is able (o pay for services is a matter datermined :1 the local !évgf

b

4

no
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Waskul, Derale
Docket No. 15-012180 s
Order of Dismissal

and, even itresults in a possible reduction in pay for the care providers or & rnesd 1o hirs
different workers, & change in the rate does not amount to & reduction in services when
the amount of approved seivices remains the same and any effect it may have or staff
does not confer jurisdiction.

Appeliant further arguss that the decision to reduce the reimbursement rate was based
solely on budgetary concerns arising from WCHO's budget defick, rather than medica
necessity, and that it therefore violated the provisions ¢f the Social Security Act and iis
implernented regulstions providing that the State Plan for Medicaid must provigs that
state and faderal funds will he appropriated on a basiz that assures that the lack of
adeguais funds from local sources will not rasult in fewering the amount, duration,
Scope, or qualily of care and services available under the plan, See 42 Ugo 1396a(2):
42 CFR 433.53(c)(2). However, it is not clear that the gsneral reguirements for the
Stale Plan and its allocation of funds has any bearing in this individual case or could
confer a right to hearing.  Moreover, whatever the reason for Respondent's
across-the-board decision on rates, Appsllant’s services remain unchanged and the
specific requirements of 42 CFR 438.400 ars unmet.

Appellant's  also argues  that WCHC deprived Appellant of his rights  to
self-determination and to contral his budgst when it decided to impose an arbitrary,
reduced rate over Appellant's objections and compleints. In part war, Aposellant
asseris that this desision to is no different form Respondant's first attempt to reduce ths
reimbursement rate, which was reversed after the DHHS wrots WCHO onJune 4, 2015
to state that WCHO's dacision to reduce CLS rate for all self-determination and choics
voucher arrangemenis did not “conform to the approved Budget Authority Procass in
the Habilitation Supports Waiver (HSW) application” {Exhibit 8, page 1) and to direct it
to reverse its decision, with & retroactive effect. In that letier, the Depariment also oited
HSW application provisions providing that the individual budget snd POS are
developed in conjunction with each other through the person-ceniered planning
process; that both the perticipant and the PIHP must agree to the amounis in the
individual budget before it is authorized; and that the PIHP or its designee must provider
the participant with information on how to requsst a Wedicaid Fair Hearing when the
partisipant's Medicaid-funded services are changed, reduced or terminated as & result
of & reduction in the individual budget or denial of budgst adjustment (Exhibit 8, pages
1-2),

Person-centered planning is tha central element of self-datermination and the individual
budget should be datarmined through that process. However, regardless of whather
Respondent properly engaged in person-centered planning, the end result in this case
was that Appellant's Medicaid covered services did not change and there has simply
been no change, denial, reduction, suspension or termination of 4 requesied or
previously authorized Medicaid covered service that would give rise %o the fight to &
ledicaid Fair Hearing here. Appeliants IPOS and approved services remain the seme
and the undersigned Administrative Law cannot address his general complaints abous
that unchanged plan and samvices, To the extent Appellant believas that his rights have
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been viclated, he is fra= to file a grisvance with the Respondent or a complaint with the
loga! Recipient Righis office. As indicated above, the Depariment hzs previously
dirsctad WCHQ to reverse is decision regarding CLS reimbursement rate for all
seif-determination arrangements and it may chooss io do 5o again. Appellant’s brief
also staies that the Cenlers for Medicare ang Medicaid Services is currentf;i
investigating Washtenaw County's mental heali budget deficht and meeling with the

2

State to discuss corpliance, and that this general issue is far from decided.

Whatever relief may develop through those other avenuss, there has been no negative
action in this case that would give rise to the right to a Medicaid Fair Hearing here and
the undersigned Administrative Law Judge lacks jurisdiction, Aecordingly, the matter

wist be dismissed.
T 1S THEREFORE ORDERED that

This abova-titied matter is DISMISSED,

S i
Steven J. Kibit
Administrative Law Judge
for Nick Lyon, Director
Michigan Depariment of Health and Human Services

Date Signed: Qciober 23 2015

Date Mailed: October 23, 2015

SK/db
o Derel Waskul

/0 Cindy Waskul
Mick Geabla
Katie Snay
Jeff Wieferioh

S NOTICE ™ i
Lo & P 0 s Py Y. vt P oro e e ) o Yy 5 P t !
The Appellant may requsst 3 s'ah—amgh’;!; bE-ively ;§sder=‘ Or eppes! fhe Uismissal Order t Clreuit Court §
v 30 days of tha recelpt of e Or f
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STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
FOR THE DEPARTMENT OF HEALTH AND HUMAN SERVICES
P. O. Box 30763, Lansing, M! 48909
(517) 373-0722; Fax (517) 373-4147

IN THE MATTER OF:
MAHS Docket No. 15-013180 CMH
Waskul, Derek, Agency Case No. 17428443

Appeliant
/

ORDER VACATING DISMISSAL

On October 23, 2015, an Order was issued in his matter dismissing the case for a lack
of jurisdiction. However, upon further review, it has been determined that the Order of
Dismissal was issued in error as the Michigan Administrative Hearing System (MAHS)
does have jurisdiction over the action at issue in this case, le. the reduction in the
hourly rate paid to Appellant's Community Living Supports (CLS) providers pursuant to
the self-determination agreement. See 1 915(c) Home and Community-Based Services
(HCBS) Habilitation Supports Waiver (HSW) amendment, MI.01567.R05.01 -
Apr 01, 2014, item 6-1, page 7 of 213 {requiring that the State provide the opportunity to
request a Fair Hearing under 42 CFR §431 Subpart E, to individuals who are denied the
services of their choice or the providers of their choice) and Appendix E-1 Overview,
page 162 of 213 (providing that a participant has a right to “request a Medicaid Fair
Flearing when the participant's Medicaid-funded services are changed, reduced or
terminated as a result of a reduction in the individual budgetl”). See also 1915(c) HCBS
HSW amendment, MI.0167.R05.01 - Apr 01, 2014, Appendix E-2 Oppoertunities for
Participant-Direction, page 151 of 213 ("A change in the budget is not effective unless
the participant and the PIHP have agreed to the changes.”).

IT 18 THEREFORE ORDERED that
« The Dismissal Order issued on October 23, 2015 is VACATED

* A new notice of hearing will be sent out under separale cover.

Vi 7.
/‘{S/{E\N&; f‘(luf?*i:
Steven J. Kibit
Administrative Law Judge
for Nick Lyon, Director
Michigan Department of Health and Human Services

Date Signed: November 25, 2015
Date Mailed: Navember 26. 2015




